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JOINT APPENDIX 


1 Complaint 

Filed January 6, 1950 

The plaintiff for its complaint in the above entitled action 
respectfully shows to the Court and alleges: 

1. The plaintiff, the National Carloading Corporation, 
is a corporation duly organized and incorporated under the 
laws of the State of Delaware and is authorized to do busi¬ 
ness as a freight forwarder in the various states of the 
United States including the District of Columbia, with the 
power to sue and be sued. 

2. This action is brought against the United States of 
America under Paragraph 20 of Section 24 of the Judicial 
Code of March 3, 1911, 36 Stat. 1093, as amended, 28 U. S. 
Code Section 1346. The plaintiff’s claim does not exceed 
ten thousand dollars ($10,000.00) and it is found upon a con¬ 
tract with the defendant as hereinafter more fully appears. 
The defendant has agreed to waive the venue provisions of 
28 U. S. Code Section 1402. 

3. Defendant is indebted to plaintiff in the sum of five 
thousand four hundred forty-seven dollars and seventy- 
two cents ($5,447.72) being the unpaid balance of the sum 
of fifteen thousand four hundred thirty-seven dollars and 

ninety cents ($15,437.90), rightly due in full from 

2 defendant to plaintiff for services performed by plain¬ 
tiff for defendant in respect to the transportation of 

various shipments of commodities between various points in 
the United States, and such shipments having moved upon 
bills of lading duly authorized and issued. The plaintiff pre¬ 
sented its bills to defendant in the sum of fifteen thousand 
four hundred thirty-seven dollars and ninety cents 
($15,437.90) for freight charges due on the shipments. 
The defendant paid the plaintiff nine thousand nine hun¬ 
dred ninety dollars and eighteen cents ($9,990.18) in respect 
to these bills thus leaving due the plaintiff from the defend¬ 
ant five thousand four hundred forty-seven dollars and 
seventy-two cents ($5,447.72) as aforesaid. 
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The appendix attached to this complaint and made a part 
hereof is a statement which shows the number, date and 
amount of plaintiff’s respective bills and the date and 
amount paid thereon and the balance due by defendant. 

4. The defendant has never questioned the correctness of 
the charges in the amount of fifteen thousand four hundred 
thirty-seven dollars and ninety cents ($15,437.90) for the 
services for which the charge was made. The defendant 
issued its checks in the amount of nine thousand nine hun¬ 
dred ninety dollars and eighteen cents ($9,990.18) in pay¬ 
ment of the aforementioned bills in the amount of fifteen 
thousand four hundred thirty-seven dollars and ninetv cents 
($15,437.90). 

5. Said sum of nine thousand nine hundred ninety dol¬ 
lars and eighteen cents ($9,990.1S) was accepted by plain¬ 
tiff under protest and as part payment only of the charges 
in the amount of fifteen thousand four hundred thirtv-seven 
dollars and ninety cents ($15,437.90). An appropriate 
demand for the amount claimed to be due has been made 
upon the defendant and no part of it has been paid. 

3 Wherefore, plaintiff prays for a judgment against 

the United States of America upon the facts and 
law for the sum of five thousand four hundred forty-seven 
dollars and seventy-two cents ($5,447.72) and for all other 
proper relief. 

Robert E. Webb, 

Robert E. Quirk, 

Attorneys for Plaintiff, 

1116 Continental Bldg., 

Washington, D. C. 
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6 State of New York, 

Borough of Manhattan , s$: 

George H. Cain, being duly sworn, deposes and says: 
that he is Secretary and Genl. Counsel of the National Car¬ 
loading Corporation, the plaintiff above named; that he 
has read the foregoing complaint and knows the contents 
of the same; that the same is true to the best of his knowl¬ 
edge and belief. 

George H. Cain. 

7 Amended Answer 

(Filed January 2, 1952) 

Conies now the defendant bv Charles M. Irelan, United 

•> • 

States Attorney, and answers the complaint in the above- 
entitled action and each allegation therein as follows: 

1. Admits the allegations in paragraph 1 of the com¬ 
plaint. 

2. Admits the allegations in the first two sentences of 
paragraph 2 of the complaint. With respect to the third 

sentence thereof defendant waives anv defects of venue. 

• 

3. Denies the allegations of indebtedness, denies that 
the sum of $5,447.72, or any part thereof, is unpaid, but 
otherwise admits the allegations in paragraph 3 of the 
complaint. 

4. 5. Alleges that defendant is without knowledge or in¬ 
formation sufficient to form as belief as to the truth of the 
allegations in the first sentence of paragraph 4 of the com¬ 
plaint but otherwise admits the allegations in paragraphs 
4 and 5 of the complaint. Defendant alleges that in addition 
to the cash payment of $9,990.18 plaintiff also received pay¬ 
ment of $5,447.72 in the form of a credit which w^as allowed 
and was fully satisfied by application of previous overpay¬ 
ments made by defendant to plaintiff on an earlier series of 
shipments on which plaintiff had tendered bills to defendant 
in which the freight charges were calculated without mak¬ 
ing any part of the deductions then required by law to be 
made from commercial tariff rates for the transportation 
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of items of military or naval property of the United 
8 States moving for military or naval use and not for 
civil use over so-called land-grant railroads. Such 
bills were paid in full as presented in accordance with Sec¬ 
tion 322 of the Transportation Act of September 18, 1940, 
54 Stat. 955, 49 U. S. C. 66, but the right was reserved to 
the United States Government to recover the amount of any 
overpayment that might be subsequently discovered upon 
audit bv the General Accounting Office, bv deducting such 
amount from any amount subsequently found to be due and 
payable to plaintiff. Under that statutory procedure the 
General Accounting Office found that the amount of $5,447.72 
had been overpaid to plaintiff on the said earlier series of 
shipments, and that amount was applied to the payment of 
plaintiff’s bills shown in the appendix to the complaint, in¬ 
stead of being collected back from plaintiff. This method of 
effecting settlements is well-known to plaintiff and to car¬ 
riers generally, and at the time of the transaction plaintiff 
was fully informed of all the details. 

6. Plaintiff has been paid in full for the bills listed in the 
appendix to the complaint by payment of $9,990.18 in cash, 
plus the application of previous overpayments of $5,447.72, 
making a total payment to plaintiff on account of the said 
shipments of $15,437.90. 

7. Defendant denies each allegation in the complaint not 
previously admitted, qualified, or denied. 

Wherefore defendant prays that the complaint be dis¬ 
missed and that no costs be taxed against the defendant. 

Charles M. Irelan, 

United States Attorney. 
Raymond E. Baker, 
Assistant United States Attorney. 

Armistead B. Rood, 

Attorney, Department of Justice. 

9-10 Certificate of Service 

I hereby certify that service of the foregoing Amended 
Answer has been made upon plaintiff by mailing a copy 
thereof to its attorneys, Robert E. Webb and Robert. E. 
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Quirk, 1116 Continental Building, Washington, D. C., this 
2nd day of January, 1952. 

(S.) Raymond E. Baker, 
Assistant United States Attorney. 

11 Reply to Answer as Amended 

(Filed February 18, 1952) 

Xow comes the plaintiff and for reply to the Answer, as 
amended, herein filed and denies each and every allegation 
therein contained which is not an expressed admission of 
the allegations set forth in the Complaint herein filed. 

Further replying, this plaintiff denies that it received 
payment of $5,447.72 in the form of a credit by application 
of alleged overpayments on bills tendered by the plaintiff to 
the defendant on previous shipments in which the freight 
charges were calculated without making deductions from 
the commercial tariff rates applicable to the transportation 
of military or naval property over so-called land grant 
railroads. 

The plaintiff is a freight forwarder engaged in the busi¬ 
ness of consolidating domestic and foreign merchandise 
received by it in small units and forwarded in larger units 
by railroads and motor carriers. Plaintiff does not own, 
control, lease, manage or operate any railroad used by it 
in the transportation of its consolidated shipments. The 
plaintiff is regulated as a common carrier under the pro¬ 
visions of the Interstate Commerce Act as amended. It is 
required to issue a bill of lading to its patrons upon the 
receipt of shipments from such patrons. In its relation to 
the defendant with respect to the shipments involved, 

12 plaintiff was a common carrier and issued bills of 
lading or receipts to the defendant as required by 49 

U.S.C.A. Section 1013. Thereafter the plaintiff delivered 
the shipments to railroads who performed a physical trans¬ 
portation service and received bills of lading from the rail¬ 
roads. The plaintiff was a carrier in dealing with the de¬ 
fendant and a shipper in dealing with the railroads. 

During the early development of the railroads in the 
United States, Congress granted tracts of land to the rail- 
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roads to aid their development. In consideration of the 
land grants, the railroads agreed to confer the free use by 
the II. S. Government of the granted roadbed of such rail¬ 
roads as a highway for the transportation by the Govern¬ 
ment in its own vehicle or in vehicles procured and em¬ 
ployed at its expense. The plaintiff was not a party to or 
successor to any such contracts, and it has not now nor 
ever has had any interest in the land granted to the rail¬ 
roads. 

By appropriate legislation enacted by Congress from 
time to time, the special land grant rates to which the 
Government was entitled were limited and generallv were 
on the basis of 50 per cent of the published commercial 
rate of the railroads. By Section 321 of the Transportation 
Act of 1940, the land grant rates were limited for applica¬ 
tion to military and naval property of the United States 
which moved for military and naval and not for civil use 
and to members of the military and naval forces. As a 
result of an Act of Congress in 1945, effective October 1, 
1940, all land grant rates were abolished. 49 U.S.C.A. 65. 

In 1942 the defendant delivered certain less-carload ship¬ 
ments of freight to the plaintiff for transportation to vari¬ 
ous destinations. The initial movement of the shipments 
by the plaintiff was by motor carriers employed by 
13 it, which shipments were then delivered to the various 
railroads. Such shipments, together with other less- 
carload shipments were delivered to and handled by the 
railroads in carload lots. The shipments were transported 
in carload lots to various points near the ultimate destina¬ 
tions of the shipments, at which points plaintiff received 
them from the railroads and thereafter delivered the ship¬ 
ments by motor carriers to the defendant at the points and 
destinations indicated on the billing of the plaintiff. The 
railroads issued their own bills of lading to plaintiff, in 
which the plaintiff was named as both consignor and con¬ 
signee and plaintiff paid the railroads their charges at the 
regular published rates of such railroads, and which rates 
were applicable to any shipper for like transportation. 
Some of the carloads moved via railroad routes, which in¬ 
cluded land grant railroads. The plaintiff tendered its bills 
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to defendant for its published and applicable rates and 
charges for its services, which were paid in full by the de¬ 
fendant. 

During the years 1944, 1945 and 1946 the defendant took 
the position that the shipments in 1942 that moved over land 
grant rail routes were subject to the land grant rates and 
since the freight charges on the shipments in question were 
calculated by the plaintiff against the Government without 
making any deduction for the portion of the haul over land 
grant routes, the plaintiff was overpaid in the aggregate 
amount of $5,447.72. Thereafter the Government sought to 
collect the alleged overcharges by applying that amount as 
a credit to the plaintiff’s bills shown in the appendix at¬ 
tached hereto and made a part hereof. The plaintiff denied 
that the shipments involved or its charges were subject to 
the railroad land grant rates claimed to be applicable by 
the Government, and it further denies that the balance due 
it on its bills shown in the appendix to the Complaint 
14 and this reply were paid by the Government by the 
simple process of applying the alleged overpayments 
of $5,447.72 to the bills already described. 

Wherefore, Plaintiff prays as in its complaint. 

Robert E. Webb, 

Robert E. Quirk, 

Attorneys for Plaintiff, 

1116 Investment Building, 

Washington 5, D. C. 

Dated: Februarv 18, 1952. 

Certificate of Service 

I hereby certify that service of the foregoing reply to 
answer, as amended, has been made upon defendant by mail¬ 
ing a copy thereof by first class mail, postage prepaid, to 
its attorneys of record, Charles M. Ireland, Raymond E. 
Baker, and Armistead B. Rood, this 18th day of February, 
1952. 


Robert E. Webb. 
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APPENDIX TO REPLY TO ANSWER AS AMENDED 
(Filed February 18, 1952) 

Ain’t, of C/B Ain't. Pd. on 


Deducted 


From Which 

C/B From 

No. of C/B 

Date of C/B 

Date of 


From 


Deduction 

Which Deduction 

Deduction 

Deduction 

Actual 

Am’t. of 

C/B# — 

Date 

Was Made 

Was Made 

Applies To 

Applies To 

Deduction 

Deduction 

284 

1/11/46* 

8 394.73 

$ 102.65 

1805 

5/13/42 

6/4/46 

$228.28 

3086 

3/30/45 

399.76 

275.32 

471 

2/26/42 

4/28/45 

40.58 





405 

2/18/42 

44 

34.69 





293 

2/5/42 

it 

31.77 





291 

2/5/42 

44 

17. 10 








8124.44 

2716 

3/16/45 

1,922.01 

1,564.17 

79 

1/12/42 

4/28/45 

8 11.51 





1872 

5/17/42 

44 

103.80 





288 

2/5/42 

44 

112.79 





658 

3/18/42 

44 

129.74 








8357.84 

15677 

10/6/44 

459.55 

235.58 

1451 

7/23/42 

11/31/44 

$ 33.24 





1175B 

7/13/42 

44 

41.69 





1148 

7/10/42 

44 

61.04 





1998A 

8/17/42 

44 

88.00 








$223.97 

10147 

6/19/44 

1,434.62 

246.89 

1863 

5/15/42 

7/18/44 

$500.74 





287 

2/4/42 

44 

482.38 





82 

1/13/42 

44 

50.00 





83 

1/13/42 

44 

154.61 








81.187.73 

10624 

6/27/44 

63.34 

58.42 

2651 

6/25/42 

8/2/44 

$ 4.92 

9160 

9/5/45 

57.88 

13.95 

531 

3/17/42 

10/3/45 

$ 43.93 

2251 

3/5/45 

734.75 

372.30 

296 

2/15/12 

3/29/45 

$128.91 





1097 

4/10/42 

44 

172.48 





107 

2/18/42 

44 

12.35 





84 

1/13/42 

44 

48.71 


$ 362.45 


APPENDIX TO REPLY TO ANSWER AS AMENDED—Continued 

(Filed February 18, 1952) 


Am’t. of C/B Am't. Pd. on 


Deducted 


From Which 

C/B From 

No. of C/B 

Date of C/B 

Date of 


From 


Deduction 

Which Deduction 

Deduction 

Deduction 

Actual 

Am’t. of 

c/m — 

Date 

Was Made 

Was Made 

Applies To 

Applies To 

Deduction 

Deduction 

284 

1/11/46* 

$394.73 

$102.65 

3762 

10/12/42 

6/4/46 

S 13.84 

3388 

4/6/45 

35.69 

7.97 

3416 

7/23/42 

4/28/45 

$ 25.21 





4742 

9/2/42 

a 

2.51 








$ 27.72 

2115 

3/6/45 

240.72 

15.48 

404 

2/18/42 

3/29/45 

$225.24 

2050 

3/5/45 

1,410.73 

843.06 

1110 

4/9/42 

3/29/45 

$412.85 





804 

3/30/42 

a 

78.38 





84 A 

4/14/42 

u 

5.89 





1481 

4/29/42 

u 

13.92 





292 

2/5/42 

a 

56.63 








$567.67 

14803 

10/31/44 

11.04 

4.65 

3134 

7/11/42 

11/9/44 

$ 6.39 

10855 

12/7/45 

51.77 

24.99 

336 

2/19/42 

1/12/46 

S 26.78 

1873 

2/20/45 

804.34 

56.31 

774 

3/24/42 

3/29/45 

SGG9.20 





365 

2/16/42 

44 

45.77 





583 

3/12/42 

44 

15.33 





1563A 

4/30/42 

44 

11.95 





775B 

5/5/42 

U 

5.78 








$748.03 

5861 

6/13/45 

30.50 

7.94 

280 

5/2/42 

6/4/46 

$ 22.56 

1441 

2/8/45 

208.54 

55.53 

1880 

5/18/42 

3/8/45 

$ 63.81 





1827 

5/14/42 

U 

54.17 





1359 

4/21/42 

a 

35.03 








$153.01 

1442 

2/8/45 

71.76 

40.03 

2613 

6/25/42 

3/8/45 

$ 28.61 





2401 

0/5/42 

«4 

3.12 


$ 31.73 
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APPENDIX TO REPLY TO ANSWER AS AMENDED—Continued 

(Filed February 18, 1952) 




Ain’t, of C/B 

Ain't. I'd. on 

Deducted 


From Which 

C/B From 

From 


De<luction 

Which Deduction 

C/B# — 

Date 

Was Made 

Was Made 

5141 

5/24/45 

$18.50 

$45.46 

5831 

4/10/44 

44.37 

39.73 

10590 

11/9/43 

533.60 

500.28 

(CG) 




**3909 

6/17/46 

1.905.00 

1,085.23 

3169 

4/9/45 

25.42 

13.37 

3305 

4/5/45 

367.39 

341.97 

2280 

3/5/45 

399.21 

298.22 

5122 

5/24/45 

695.89 

517.61 

3548 

4/13/45 

62.41 

33.01 

436 

1/11/45 

241.17 

160.42 

8624 

5/23/44 

49.20 

.16 

8409 

9/25/45 

126.85 

94.66 

7710 

8/20/45 

2,037.19 

1,857.29 

13351 

8/10/44 

361.04 

351.24 

14374 

8/30/44 

208.78 

186.30 

* Deducted from C/B 824: 



LG—1805 

$228.28 



LG—3762 

13.84 



NLG— 284 

49.96 




292.08 




102.65 




$394.73 



♦*NLG—$484.03 


No. of C/B 

Date of C/B 

Date of 


Deduction 

Deduction 

Actual 

Am’t. of 

Applies To 

Applies To 

Deduction 

Deduction 

1287 

4/4/42 

6/14/45 

$ 3.04 

3412 

7/23/42 

6/9/44 

$ 4.64 

1367 

4/21/42 

1/18/44 

$ 27.38 

1791 

1/ /43 

11/14/46 

$151.29 

1792 

1/ /43 

U 

107.35 

4421 

9/18/42 

u 

77.16 




$335.80 

2759 

6/30/42 

4/26/45 

$ 12.05 

3586 

7/27/42 

4/23/45 

$ 25.42 

2680 

6/25/42 

3/26/45 

$ 41.02 

1406 

4/17/42 

2/7/47 

$178.28 

1364 

1/28/43 

(t 


2269 

6/4/42 

5/2/45 

$ 29.40 

930 

4/4/42 

1/31/45 

$ 80.75 

871 

3/31/42 

6/9/44 

$ 49.04 


10/27/45 

S 32.19 

3120 

3/30/45 

9/19/45 


3121 

U 

<» 


3122 

U 

a 


5436A 

4/11/45 

u 

$179.90 


8/24/44 

i 9.80 



9/16/44 

$ 22.48 
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19 Findings of Fact and Conclusions of Law—(F iled 

May 8, 1953) 

Dated at Washington, D. 0., this Stli day of May, 1953. 

This cause having come on for trial on stipulated facts on 
March 30,1953, and the parties by counsel having submitted 
briefs and made oral argument, and the Court having ren¬ 
dered its oral opinion on March 31, 1933, the Court hereby 
enters the following findings of fact and conclusions of law 
on the basis of the stipulated facts, briefs and oral argu¬ 
ments of counsel for the parties hereto, in accordance with 
said opinion. 

I. Findings of Fact 


1. The plaintiff is a Delaware corporation engaged in 
the freight forwarder transportation business. Plaintiff’s 
claim in controversy is in an amount less than $10,000 and 
is founded upon several contracts, hereinafter described, 
for the transportation of property of the defendant by the 
plaintiff as freight forwarder. 


2. In the years 1941, 1942, and 1943, the defendant, acting 
through the Maritime Commission and the War Depart¬ 
ment. delivered certain less than carload shipments of 
freight for transportation by the plaintiff in forwarder 
service from various Eastern and Midwestern points to 
various Pacific Coast and Gulf Coast destinations as de¬ 
scribed in Exhibit A to the Stipulation of Facts. The ship¬ 
ments consisted of property of the United States moving 
for a military or naval use, and not for civil use. At the 
time the shipments were made, land grant rates were in 
existence as provided bv Section 321 of the Transportation 
Act of 1940. 


20 3. The contracts involved herein are embodied in 

the bills of lading which the plaintiff issued to the 
defendant for each of the shipments mentioned in para¬ 
graph 2 hereof. Each of the bills of lading was a standard 
form of government bill of lading. The terms of said bills 
of lading are presented by Exhibits B-l, B-2, and B-3 to 
the Stipulation of Facts. By the terms of said bills of 
lading, the shipments were to be made at the lowest rates 
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available to the Government, unless otherwise indicated on 
the face thereof. 

4. At the time it issued said bills of lading, plaintiff knew 
of the existence and nature of land grant rates, that the land 
grant rates are the lowest rates available to the Government 
and plaintiff had reason to know that the transportation of 
defendant’s property in freight forwarder service over rail¬ 
roads was subject to applicable land grant rates. 

5. The contracts represented by said bills of lading were 
intended to afford the defendant the benefit of applicable 
land grant rates for anv use of land grant railroads or rail- 
road routes subject to land grant rates. Under the terms of 
said bills of lading, plaintiff was empowered to use rail¬ 
roads to transport the property of the United States cov¬ 
ered by said bills of lading and the choice of railroads to be 
used was wholly within the discretion of the plaintiff. In 
the performance of the contracts represented by said bills 
of lading, plaintiff used land grant railroads or railroad 
routes subject to land grant rates. The use of railroads by 
the plaintiff in the performance of the contracts represented 
by said bills of lading was a regular part of plaintiff's busi¬ 
ness as a freight forwarder. Plaintiff is a transportation 
company and operates a service directly connected with the 
transportation of goods by railroad. 

6. Except as stated in paragraph 7 hereof, the contracts 
involved herein do not provide for any special services or 
for any rates lower than the land grant rates available to 
the shipments involved, and no rate other than the lowest 
rate available to the Government is specified on any of the 

bills of lading herein. 

61 7. Plaintiff presented its bills for the services ren¬ 

dered under the contracts involved herein at the com¬ 
mercial rate without allowance for the applicable land 
grant rates. The bills were paid as presented by the Mari¬ 
time Commission and the Department of the Army. The 
defendant, acting through the General Accounting Office, 
has deducted amounts specified in Exhibit A to the Stipu¬ 
lation of Facts representing the difference between said 
commercial rates and the applicable land grant rates, from 
other bills of the plaintiff, described in the complaint and in 
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the appendix to the reply to answer as amended. The par¬ 
ties hereto agree that the amount of $2,117.28 should not 
have been so deducted, since it represents payment for 
agreed special services by the plaintiff, under certain bills 
of lading specified in Column 18 of Exhibit A to the Stipu¬ 
lation of Facts. The parties hereto agree that the plain¬ 
tiff’s claim in the amount of $310.40, represented by the 
items marked “ (R) ” in Column 13 of said Exhibit A involve 
overpayments to the plaintiff on account of errors in the 
computation of the applicable rates, independent of the 
question of land grant rates and can be settled by adjust¬ 
ment of accounts in the General Accounting Office. The 
parties hereto agree that the amount of $60.00, as shown 
on page 8 of Exhibit A to the Stipulation of Facts, repre¬ 
sents an inadvertent overstatement of plaintiff’s claim. 

Conclusions of Law 

1. This Court has jurisdiction of this case under 28 
U. S. C. 1346 (d)(2). 

2. Transportation of defendant’s property by plaintiff 
under the contracts herein was subject to land grant rates as 
provided by Section 321 of the Transportation Act of 1940. 

3. The use of railroads for the transportation of property 
of the United States by the plaintiff as a freight forwarder 
is a use of railroads for the transportation of property of 
the United States within the meaning of land grant acts, 

providing for reduced rates to the United States. 

62 4. The payment to plaintiff of $2,955.04 for serv¬ 

ices rendered under the contracts referred to in Para¬ 
graph 2 of the Findings of Fact herein was an overpayment 
properly deductible from the other bills of the plaintiff, 
described in the Appendix to the complaint and reply to an¬ 
swer as amended. 

5. Plaintiff is entitled to recover from the defendant the 
sum of $2,117.28, as the agreed amount of incorrect deduc¬ 
tions from said other bills. Payment to the plaintiff of 
$2,117.28 will constitute the balance of the full payment due 
plaintiff on said other bills. 

6. The claim of the plaintiff for $315.40 represented by 
the items marked “(R)” in Column 13 of Exhibit A to the 
Stipulation of Facts should be dismissed without prejudice. 


7. The claim of the plaintiff for $3,015.04 should be dis¬ 
missed with prejudice. 

S. James R. Kirkland. 

Submitted by: 

Joseph Kovner, 

Attorney for Defendant. 

Seen: 

R. E. Quirk, 

Attorney for Plaintiff. 

63 Judgment 

(Filed May 8, 1953) 

Dated at Washington, D. C., this 8th day of May, 1953. 

This cause having come on for hearing on March 30, 
1953, on stipulated facts, and the parties by counsel having 
submitted briefs and made oral argument, and the Court 
having rendered its opinion on March 31, 1953, and findings 
of fact and conclusions of law having been entered herein 
on May 8th, 1953, it is hereby 

Ordered, Adjudged, and Decreed by the Court (1) that 
the plaintiff, National Carloading Corporation, shall have 
and recover of and from the defendant, the United States 
of America, the sum of $2,117.28, together with interest as 
provided by law; and 

(2) That the claim of said plaintiff for $315.40 is dis¬ 
missed without prejudice. 

(3) That the claim of said plaintiff for $3,015.04 is dis¬ 
missed with prejudice. 

.James R. Kirkland, 
United States District Judge. 

5/8/53. 

Submitted by: 

Joseph Kovner, 

Attorney for Defendant. 

Seen: 

R. E. Quirk, 

Attorney for Plaintiff. 
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45 Official Transcript 

Washington, D. C., 

March 31, 1953. 

Copy for Robert E. Quirk, Esq. 

Pages 1-13. 

Filed with clerk (Z. A. McColly), July 29, ’53. 

Margaret A. Deeds, 

Official Reporter. 

United States Court House. 

Washington 1, D. C.. 
Telephone: ST. 3-5700. Ext. 301. 

46 Washington, D. 0., 

Tuesday, March 31, 1953. 

The above-entitled action came on for trial on the merits 
before the Honorable James R. Kirkland, United States 
District Judge, at 10:15 o'clock a. m. 

Appearances : 

On behalf of the Plaintiff: Robert E. Quirk, Esq. 

On behalf of the Defendant: Joseph Kovner, Department 
of Justice; E. Craig Kennedy, General Accounting Office. 

47 Ruling of the Court 

The Court: Now, is there anything further, gentlemen, 
before the Court announces its opinion? 

Mr. Kovner: No, Your Honor. 

Mr. Quirk: No, Your Honor. 

The Court: In the case entitled National Carloading 
Corporation v. The United States of America, being Civil 
Action No. 57-50, the plaintiff, a Delaware corporation, 
controlled to the extent of some OS 1 /-: percent by three rail¬ 
roads, to wit, the Chesapeake and Ohio Railroad Company, 
Pere Marquette, and the Erie Railroad, has brought an 
action against the United States of America under para¬ 
graph 20 of Section 24 of the Judicial Code of March 3, 
1911, 36 Stat. 1093 as amended, 28 U. S. C. 1346. 

The amount sued for does not exceed $10,000 and it is 
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alleged to have been founded upon a contract with the de¬ 
fendant as a freight forwarder. The Court, accordingly, 
has jurisdiction of this particular case. 

The controversy grows out of a situation with which the 
development of our country was closely allied after the war 
between the States. The history of America at that point 
largely centered around the efforts on the part of the gov¬ 
ernment and its citizens to get a railroad or communication 
out to the West Coast. In that period, it was necessary for 
the government to lend its aid and the government 

48 did and, accordingly, there were land grants made to 
various railroads in the western portions of the 

United States, and a common provision of such contracts 
was that the railroad should be and remain a public high- 
wav for the use of the government of the United Slates, 
free from toll or other charge upon the transportation of 
any property or troops of the United States. 

The historv of land grant railroads and their reduced 
rate of tariff for the government of the United States has 
had a varied history. By appropriate legislation enacted by 
the Congress of the United States, the special land grant 
rates to which the government was entitled were limited 
and generally on the basis of 50 per cent of the published 
commercial rates of the railroads. 

By Section .‘>21 of the Transportation Act of 1.940, the 
land grant rates were limited for application to military 
and naval property of the United States which moved for 
military and naval and not for civil use, and to members 
of the military and naval forces. 

As a result of an Act of Congress in 1945, effective Octo¬ 
ber 1, 1946, all land grant rates were abolished, see 49 
U. S. C. 65. 

The controversy with which we are engaged occurred 
prior to October 1, 1946, and the problem is essentially 
whether or not the plaintiff, a freight forwarder shipping 
articles of merchandise in less than carload lots and 

49 enjoying a carload rate, becomes liable to the claim 
of the government for the reduced rates in the trans¬ 
portation of military goods, largely in the period during the 
years 1941, 1942 and 1943. 

The Supreme Court of the United States has passed upon 
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the question of whether or not freight forwarders are public 
carriers and in one particular case, where the facts were 
quite sharp, whether they occupied any different position. 

Our own Court of Appeals for the District of Columbia 
Circuit, in the case of Universal Carloading and Distribut¬ 
ing Company, Inc. v. Railroad Retirement Board, decided 
in 1048 and reported in 172 F. 2d beginning at page 22, and 
with particular reference to the character of the services 
performed, the Court also noted the enactment on May 16, 
1942 of the Freight Forwarder Act, 56 Stat. 293, 40 U. *S. C. 
1011, which permits a railroad to control a freight for¬ 
warder. 

In reference to the position taken by the plaintiff in that 
case embodying the duties which it performed, our Circuit 
Court of Appeals held that it was in substance engaged in 
the railroading business, that it was subject to regulation 
by the Interstate Commerce Commission and, as a premise 
therefor, found that the employees of a freight forwarder 
were employees in the sense that Congress used in the 
Railroad Retirement Act and accordingly came under the 
Act. 

The Court points to that for the reason that it indi- 
50 cates that the rule in our Circuit is clear that a freight 
forwarder is a common carrier; indeed, its business 
is that. 

The history of the organization of the freight forwarder 
appears to have been that for quite some time in the trans¬ 
portation development in America, individual companies, 
notably American Express and "Wells Fargo, with their 
colorful history, themselves carried merchandise from one 
point in the country to another. Then apparently there 
grew up a very substantial business known to the public as 
“express business” where because of the more rapid trans¬ 
portation, these individual companies engaged the facilities 
of passenger trains to haul merchandise in specially desig¬ 
nated cars. The business apparently proved profitable and 
then, as happens so many times in competition, the rail¬ 
roads got the idea that they could just as well handle ex¬ 
press business as to contract with independent shippers. 

Accordingly, there came to pass the railway express com¬ 
panies which are a part of and ancillary to the general 
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business of railroading. This loft something of a void in 
the field of transportation. 

The Congress of the United States had indicated it was 
going to limit the size of parcels moving in the parcel post 
branch of the Post Office Department and some enterprising 
persons conceived the idea of the freight forwarder. His 
business, in the main, is to assemble an organization 
51 with proper facilities at pick-up points and to offer 
his services generally to the public, including the gov¬ 
ernment of the United States, in a more orderly, a more 
definitely controlled, perhaps a more speedy service in the 
transportation of commodity packages. The freight for¬ 
warder derives his profit from the differential which exists 
between the charges he makes in shipment in less-than-car- 
load lots of a group of shippers and the lesser charge he 
pays for a carload when it is finally packaged and sealed 
and is shipped as a unit. It is rather interesting that in 
his business, the freight forwarder designates himself with 
the carrier both as the consignor and tho consignee. How¬ 
ever, the Court has no difficulty with the proposition that 
he fully holds himself liable for the complete contract of 
carriage and he is, as the Court will point out in a moment, 
more in this particular case a common carrier than a ship¬ 
per. That problem has arisen before the Courts where, as 
might be expected, controversy has arisen and in the case 
of Chicago, Milwaukee, St. Paul & Pacific Railroad v. Acme 
Fast Freight, Inc., reported at 336 U. S. beginning at page 
465, the Supreme Court of the United States among other 
things has said: 

“The railroad has no knowledge of the contents of 
the car, the identity of the individual shippers, or the 
ultimate destinations of the consignments. The 
52 forwarder has an unqualified right to select the 
carrier and route for the transportation of the 
freight.” 

I point to that because in our particular problem, the 
question of the right of selection of the railroad does be¬ 
come important. 

Those preliminary matters lead us to a first finding, which 
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the Court now makes in order to remove the unessentials 
from the essentials which we must pass upon. This case has 
proceeded upon an agreed stipulation of fact, as well as the 
introduction of sample government bills of lading, govern¬ 
ment invoices, controlled through the General Accounting 
Office, commercial hills of lading, invoices of the plaintiff, 
and the general background necessary for the transporta¬ 
tion of commodities. However, both sides have agreed that 
with regard to the suit originally brought which claimed 
originally the sum of $5,447.72, that there was a group of 
charges furnished by the plaintiff which upon audit, the 
government has conceded arc in the gross sum of $2,117.28. 
These were special services: they do not involve the prob¬ 
lem with which we are concerned and during the progress 
of the case, it was brought to the attention of the Court that 
two figures, namely, in the amount of $315.40 and $60 even 
or a total of $375.40, were a proper deduction in favor of 
the government as against the sum which the government 
agreed was due to the plaintiff. Accordingly, the 
53 Court will enter judgment in the sum of $1,741.88 in 
favor of the plaintiff. 

Now, the problem that remains with us is whether or not 
the outstanding balance of approximately some $3300 is due 
the plaintiff under its claim that as a freight forwarder it 
is not responsible to the government for the lower charge 
that results when articles belonging to the Government of 
the United States move over land grant railroads. In the 
solution of that problem, the first thing that the Court notes 
is the fact that the prime contract of carriage in this case 
was the government bill of lading which is designated as 
Exhibit B-l. The solution of the case apparently lies in the 
field of the law of contracts. When one looks at Exhibit 
B-l, the government bill of lading, he is struck with the 
fact that the Government of the United States issued its own 
separate and independent bill of lading. This was the essen¬ 
tial document in the contract of carriage. As a portion of 
that government bill of lading, paragraph 5 of the general 
conditions provides as follows: 

“This shipment is made at the restricted or limited 
valuation specified in the tariff or classification at or 
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under which the lowest rate is available unless other¬ 
wise indicated on the face hereof.” 

On the hack of this government bill of lading, immediately 
to tlie left of those instructions, in somewhat smaller type, 
there appears under the caption “Administrative 

54 Directions,” paragraph 4 which reads: 

“Officers charged with the duty of providing or 
securing government transportation should familiarize 
themselves with land grant railroads in order that 
shipments may be made at the lowest rates available 
to the government by the use of such line or lines 
equalizing rates therewith.” 

Those are specific conditions which are a part and parcel 
of this contract and to a very large extent control the rights 
and obligations that flow from it in favor of the Government 
of the United States. 

The Court does not think that the mere fact that a com¬ 
mercial bill or lading was then issued to the National Car¬ 
loading Corporation plays any substantial part. It un- 
doubtedlv fixes the right of recoverv in the case of damage 
for failure to deliver properly articles of merchandise 
between the National Carloading Corporation and the 
carrier itself. In that sense, it performs an important 
function; it also performs an important accounting func¬ 
tion in controlling the shipment in order that proper billing 
could later be made for the same. For what it is worth, it 
would appear that in the instance when the second bill of lad¬ 
ing is made on the commercial bill of lading, that the Car¬ 
loading Corporation so far as the Government of the United 
States is concerned acts in the capacity of an agent 

55 for the Government of the United States. 

As the Supreme Court pointed out, the freight for¬ 
warder could have selected any carrier which it pleased 
and in this highly competitive business of railroading, 
especially with a customer as large as the Government of 
the United States, if there is anything that a traffic expert, 
railroad accountant or officer knows it is something about 
land grant railroads. That fact is significant because in 
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Exhibit D-2, across the face of a typical original freight 
bill of the National Carloading Corporation, in connection 
with a government shipment of merchandise, appears the 
legend and expression: 

“This is a Government bill of lading.” 

If there were no difference between the two and each served 
merely as a contract, that would of course be unnecessary. 
But even in its own accounting records, the freight for¬ 
warder lias made the notation for its control and undoubt¬ 
edly as a signal to its bookkeeping department. This 
particular document has the feature of being a government 
bill of lading. Most railroaders will know that east of the 
Mississippi River there are very few land grant roads but 
west of the Mississippi, they are quite numerous and their 
routes are known and in the competition for business most 
every railroading company and a freight forwarder knows 
of them. Not only is that knowledge implied but in this 
particular case, the National Carloading Corporation by 
an opinion of March 16, 1938, from the Comptroller 
56 General of the United States, in the main holding 
that where government freight moves over land grant 
railroads, the Government of the United States is entitled 
to the lesser charge, had actual knowledge of the fact that 
this was a claim of the Government of the United States to 
such lesser charges. 

Accordingly, since there is no showing of any special 
consideration furnished to the government for the giving up 
of this preference and since, as it has been pointed out on 
many occasions, the feature of a land grant is very much 
like a convenant running with the land, it may not be waived 
without the consent of Congress and, accordingly, when a 
freight forwarder ships over the lines which are virtually 
golden rails of land grant, the Government of the United 
States is entitled to the lesser charge. 

That is, in the main, the holding of this Court. That 
holding is buttressed by the fact that in our local circuit 
in the Railroad Retirement case, this particular circuit 
found that the employees of such freight forwarders were 
liable to the Act of Congress setting up the Retirement 
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Board; found that the freight forwarders were in railroad¬ 
ing business. Indeed, with the restrictions now removed 
so that carriers themselves may organize and own and 
control freight forwarders, we find that 9S-VL> percent of 
the capital stock of the National Carloading Corpora- 

57 tion is held by three carriers. It is rather note¬ 
worthy that these carriers are two basic initial 

carriers on the Eastern Seaboard, the Erie which taps the 
great area around New York City and Newark, one of the 
greatest ports of entry in the United States, and the Chesa¬ 
peake and Ohio, which taps the Norfolk entry. Both feed 
traffic to a central point, generally in the neighborhood of 
Chicago, where the Pere Marquette Company has a great 
part of its trackage, and then the freight forwarder selects 
the particular western railroad. 

To say that this particular freight forwarder was not 
aware of land grant railroads would be to make the most 
naive statement. 

Accordingly, the Court on these findings of fact will 
dismiss the remaining portions of this complaint. 

Are there anv other findings of fact or conclusions of 
law that either side needs in this particular case? 

Mr. Kovner: No, sir. Thank you. 

The Court: Very well. Will you draft an appropriate 
judgment in the case? 

Mr. Kovner: Will it be necessarv to have findings of 
fact? 

The Court: I think you should have summary findings of 
fact. If the record is appealed then you have full findings 
of fact. You can take them from the Court’s opinion. 

(Thereupon, the foregoing proceedings were concluded.) 

58 Certificate of Official Court "Reporter 

I, Margaret A. Deeds, one of the Official Court Reporters 
of the United States District Court for the District of 
Columbia, hereby certify that the foregoing is the official 
transcript of the Ruling of the Court in the above-entitled 
proceedings. 

Dated this 1st day of April, 1953. 

(S) Margaret A. Deeds, Official Court Reporter. 
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22 Stipulation of Facts 

(Filed March 31, 1953) 

The parties agree that the facts stated below shall be j 
deemed true for the purposes of this proceeding;, reserving 
however, their rights to object on the ground of imma¬ 
teriality or irrelevance and to introduce other pertinent < 
evidence not in conflict with the terms of this stipulation: 

1. The plaintiff is engaged in the freight forwarding busi¬ 
ness which consists, generally, of the assembling of small 
shipments of freight and the consolidation thereof into 
mixed carloads or mixed truck loads which plaintiff delivers 
to common carriers bv railroad or motor vehicle for trails- 
porting to another point, where they are received by plain¬ 
tiff from the delivering railroad or motor carrier, with ulti¬ 
mate delivery of the individual shipments to the various 
consignees thereof being made by plaintiff. 

2. In the years 1941, 1942 and 1943 the defendant, acting 
through the Maritime Commission and the War Depart¬ 
ment, delivered certain less-than-carload shipments of 
freight to the plaintiff for transportation in forwarder serv¬ 
ice to various destinations as described in Exhibit A at¬ 
tached to and made a part of this stipulation. Plaintiff con¬ 
solidated such shipments with other less-than-carload ship¬ 
ments in which the Government had no interest, and plain¬ 
tiff thereupon delivered the consolidated shipments to par¬ 
ticular railroads for transportation in carload lots. 

23 Plaintiff issued its bills of lading or receipts to the 
defendant for the shipments received by it from the 

defendant. Exhibit B-l, attached hereto and made a part 
hereof, is a copy of a representative bill of lading or receipt 
issued by plaintiff to the defendant for one of the shipments 
involved in this case. Exhibit B-2 is a true copy of the 
back of such a bill of lading—1928 Form. Exhibit B-3 is 
a true copy of a back of such a bill of lading—1943 Form. 

The initial movement of the shipments by the plaintiff was 
by motor carriers employed by it, which shipments were 
then delivered to various railroads. The shipments were 
transported in carload lots to various points near the ulti¬ 
mate destinations of the shipments, at which points plain- 


tiff received them from the railroads and thereafter de¬ 
livered the shipments by motor carriers to the defendant 
at the points and destinations on the billing of the plain¬ 
tiff. The railroads issued their own bills of lading to plain¬ 
tiff for the consolidated shipments in which the plaintiff 
was named as both consignor and consignee and plaintiff 
paid the railroads their charges at the regular published 
rates of such railroads. Exhibit C-l, attached hereto and 
made a part hereof, is a copy of a representative bill of lad¬ 
ing issued by a railroad to the plaintiff covering, among 
others, a shipment received from the defendant which is in¬ 
volved in this case. Exhibit C-2 is a true copy of the back 
of such a bill of lading. 

3. Had the less-than-carload shipments which plaintiff 
received from defendant been delivered directly to a rail- 
road on bills of lading issued bv the railroad to the defend- 
ant, and had such shipments moved via a route, including 
a land grant railroad or railroads, the shipments would 
have been subject to the rates or charges that would be 
applicable under the appropriate land grant acts of such 
railroads. 

24 4. The plaintiff tendered its bills, with covering 

vouchers, for the shipments mentioned in paragraph 
2 to the Maritime Commission and the War Department 
without making any deduction for the portion of the haul 
of the shipments over land grant routes. Exhibit D-l is a 
copy of a representative voucher, and Exhibit D-2 is a copy 
of a representative bill, covering a shipment involved in 
this case. The bills were paid in full by the Maritime Com¬ 
mission and the War Department, subject, however, to the 
right of the defendant upon audit and settlement of the 
charges by the General Accounting Office to deduct the 
amount of any overpayment to the plaintiff from any 
amount subsequently found to be due the plaintiff for 
other services, pursuant to 49 U. S. C. 66. 

5. The defendant, through its General Accounting Office, 
subsequently determined that an overpayment had been 
made with respect to the above-mentioned bills of the plain¬ 
tiff on the ground that the shipments had moved over rail 
routes subject to the land grant deduction, and applied the 


amount, so determined to be an overpayment, as credit to 
bills of the plaintiff for other services. Exhibit E is a 
copy of a representative notice of overpayment from the 
General Accounting Office to the plaintiff, covering a ship¬ 
ment involved in this case. 

6. Prior to and since May 16, 1942, when Part IV, 49 
17. S. 0. 1013, of the Interstate Commerce Act was enacted, 
plaintiff issued bills of lading or receipts to the defendant 
in its own name, and under such contracts it exacted, pub¬ 
lished or specified compensation for the transportation of 
the shipments from the point of receipt from the defendant 
to the point of delivery to the consignee. By virtue of the 
enactment of Part IV of the Interstate Commerce Act, the 
plaintiff, as well as other freight forwarders who perform 
the freight forwarder service described in Section 402 of 
that Act and who hold themselves out to the general public 

to transport property for compensation in interstate 
25 commerce, became subject to the requirement, inter 

alia . that their rates and charges must be filed with 
the Interstate Commerce Commission, published, and ob¬ 
served, except that rates and charges different from the 
published rates and charges may be made for the transpor¬ 
tation of property for the Federal Government, State and 
other Municipal governments, etc., as provided in Section 
22 of the Interstate Commerce Act. 

7. The services for which the plaintiff seeks payment in 
this action can be classified under four headings: 

A. Services performed by the plaintiff prior to May 
16, 1942 covered by an agreement for special services 
and thus not subject to the land grant deduction. The 
amount involved in this class is $2,117.28, as shown by 
Exhibit A to this stipulation. 

B. Services performed by the plaintiff prior to May 
16, 1942, not covered by an agreement for special serv¬ 
ices. The amount involved in this class is $1,885.50, as 
shown by Exhibit A to this stipulation. 

C. Services performed by the plaintiff on or after 
May 16, 1942, which are not covered by an agreement 
pursuant to Section 22 of the Interstate Commerce 
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Act, as amended, providing for rates other than those 
set forth in the published tariffs of the plaintiff, or of 
the railroads over which the shipments involved here 
moved, and not subject to land grant deduction. The 
amount involved in this class is $302.63, as shown by 
Exhibit A to this stipulation. 

8. Plaintiff and defendant agree that no land grant deduc¬ 
tion is applicable to class A, hereinbefore described. 
26 9. The plaintiff contends that no such deduction 

should be made for class B or class C, while the 
defendant contends that such a land grant deduction should 
be made for class B and class C, hereinbefore described. 

10. The plaintiff did not during the period in which the 
shipments hereinbefore described moved, and does not now, 
own, control, lease, manage or operate any railroad. At the 
time the shipments here involved were received by plain¬ 
tiff from defendant and were transported in the manner 
hereinbefore described, OS 1 /** per cent of plaintiff’s issued 
and outstanding capital stock was owned by the Standard 
Carloading Corporation. The latter corporation had issued 
and outstanding 1350 shares of capital stock which was then 
owned equally (450 shares each) by the Chesapeake and 
Ohio Railway Company, the Pere Marquette Railroad 
Company, and the Southern Tier Development Company, 
the latter a whollv owned and controlled subsidiary of the 
Erie Railroad Company. No substantial portion of the 
shipments involved in this case moved over land grant 
routes owned or operated by any of the railroad companies. 

11. Attached hereto and made a part hereof is Exhibit F, 
which is a true copy of a letter dated March 16, 1938 from 
the Comptroller General of the United States to the Na¬ 
tional Carloading Corporation. 

12. Attached hereto and made a part hereof is Exhibit G 
which is a true copy of a certain agreement dated September 
14, 1942, between the National Carloading Corporation 
and the Chief of Transportation Services, Services of Sup¬ 
ply, War Department of the United States. 

13. Attached hereto and made a part hereof is Exhibit 
H which is a true copy of a letter dated December 3, 1942, 
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from the Comptroller General of the United States to the 
Secretary of War, with relation to Exhibit G. 

14. There is no written agreement pursuant to Section 
22 of the Interstate Commerce Act, as amended, covering 
any services furnished by the plaintiff on or after 
27 May 16, 1942 involved in this action. 

15. Attached hereto and made a part hereof is 
Exhibit I which is a true copy of a letter dated November 
17, 1943, from the Assistant Comptroller General of the 
United States to the Chairman of the United States Mari¬ 
time Commission. 

16. Attached hereto, and marked Exhibit J, is a true copy 
of a “History of Land Grant Provisions for Reduced Rate 
on Free Transportation up to Passage of Transportation 
Act, 1940,” submitted by Mr. Joseph Eastman, as Director 
of Defense Transportation and member, Interstate Com¬ 
merce Commission, and found at pages 9-10 in the Hear¬ 
ings before a Subcommittee of the Committee on Interstate 
and Foreign Commerce, House of Representatives, 78th 
Congress, Second Session, on H. R. 41S4, dated March 16, 
17,18, 21, 22, and 23,1944. 

Robert E. Quirk, 

Attorney for Plaintiff; 

Joseph Kovner, 

Attorney for Defendant. 


3/26/53. 
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at paekla* w cut t« caraaaarr la atnrtala clmlV a Uro a and nut and 
lo tctUt nooTorf La cam ot Wm at diain 

U tba Dorati d irtkltt ta bt tilli*l bi too paal to tba Maak 

-- ■ rloal, mtaoraodom, tad ibipftaf onto), aitra ibatu at tbt 
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REPORT OP LOSS, DAMACE, OR SHRINKAGE 

Notice U hereby given the carrier to whom thl* bill 
of lading U eurrendered that the shipment waa received 
In condition shown below and that claim U made for 
the value of *uch lot*, damage, or (hrinkage, aa 
indicated. 

Explanation regarding lose. damage, or thrinkage to 
be made by oonxignee, who will date all the facta avail* 
able concerning the nature or extent of the loee, 
damage, or thrinkage, and how it occurred. 

The within thlpmeot waa received with the following 
loea, damage, or thrinkage; 


Description: _____ 



Weight of neb article*..pound*. 

Invoice value or cod of repair*, f- 

I certify that the facte noted above are oorrect. 


CO 

o 


£ 


Consign**. 


GENERAL CONDITIONS AND INSTRUCTIONS 


CONDITIONS 

It I* mutually agreed and understood between the United State* and carrier* who are partle* to thl* bill of lading 

1. Prepayment of chargee (hall In no cate be demanded by carrier, nor (hall collection be made from consignee. 
On presentation to the office indicated on the face hereof of thl* bill of lading, properly accomplished, attached to 
freight voucher prepared on the authorised Government form, payment will be made to the last carrier, unless otherwise 
specific ally stipulated. 

2. Unlesrf otherwise specifically provided or otherwise staled hereon, this bill of lading Is subject to the same rule# 
and oonditiona as govern commercial shipments made on the usual forms provided therefor by the carrier. 

8. Shipment made upon this bill of lading shall take no higher rate than would be charged had the shipment been 
made upon the uniform straight bill of lading or uniform eipress receipt. 

4. No charge shall be made by any carrier for the execution and presentation of bills of lading in manner'and 
form aa provided by the instructions hereon. . 

6. This shipment Is msde at the restricted or limited valuation specified in the tariff or classification at or under 
which the lowest rate Is available, unless otherwise Indicated on the face hereof. 

0. Receipt of the shipment is made subject to the "Report of Loss, Dsmsge, or Shrinkage” noted hcreoD. 

7. In case of loea. damage, or shrinkage In transit, the rules end condition* governing commercial thipmeats shall 
not apply aa to period within which notice thereof ehall be given the carrier* or to period within which claim therefor 
■hall bo made or *ult instituted. 

INSTRUCTIONS 


1. Erasures, Interlineations, or alterations in bills of lading must be authenticated and explained by the pereon 
making them. 

2. Shipping order, original bill of lading, and memorandum bill of lading should be used In making a shipment. 
Only one original bill of lading will be Issued for a single shipment. The shipping order should be furnished the initial 
carrier. Tbe original bill of ladiDg and memorandum copies should be signed by the agent of the receiving earlier, 
returned to the consignor, and the original promptly mailed to the consignee. The consignee on receipt of the ship¬ 
ment will sign the consignee'* certificate on the original bill of lading and surrender the bill of lading to the last carrier. 
Tbe bill of lading then become* the evidence upon which settlement for the service will be made. Memorandum 
copies of bills of lading may be used as administrative officer* direct. 

3. In the absence of the consignee, or on his failure to receipt, the person receipting will certify that be Is duly 
authorised to do so, reciting such authority. 

f. In no case will a second bill ot lading be Issued for a shipment, nor will a bfil of lading be Issued after the trana- 

K ris lion ha* been performed. In case the bill of lading has been lost or destroyed, the carrier shall be furnished by 
t consignee with a “Certificate In Lieu ot Lott Dill ot Lading," on the standard form prescribed therefor which, 
when finally consummated by acknowledgment of the "Certificate and Waiver by Transportation Company,” shall 
accompany tbe bill for services submitted by the carrier to the officer charged with the settlement of the account. 
Should the original bill of lading be located after settlement has been made on the certificate, it will be forwarded to 
the administrative office of the department concerned for transmittal to (he General Accounting Office. 

6. To Insure prompt delivery of property, In the absence of the bill of ladmg, the consignee should give to the 
carrier a “Temporary Receipt.” executed on the prescribed form, for the property actually delivered. On the recovery 
of the bill of lading, or when the certificate provided for above shall have been given, a statement will be Indorsed on 
■aid bill of lading or certificate of the fact of the delivery as per said temporary receipt, and the said temporary receipt 
will be indorsed with reference to the bill of tailing or certificate sufficient to Identify tbe same, and both papers attached 
and forwarded with the claim for payment thereon. 

6. In case of loss or damage to property while (n the possession of the carrier, such loss or damage shall, when 
practicable, be noted on tbe bill of lading or certificate In lieu thereof, as the ease may be, before Its accomplishment. 
All practicable steps shall be taken at that time to determine the loss or damage and the liability therefor, and to collect 
and transmit to the proper officer, without delay, all evidence as to the same. Should the loss or damage not be dis¬ 
covered until after tbe bill of lading or certificate has been accomplished, the proper officer shall lie notified as toon 
as the loss or damage U discovered, and the agent of the carrier advised immediately of such loss or damage, extending 
privilege of examination of shipment. 

7. Bills must be submitted bv the general officer* of carrier*, and on form* furnished by tbe Government, to bo 
obtained from the Public Printer, Washington, O. C s*-isi« • • ssuaaam «>»,« 
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BEST COPY AVAILABLE 

from the original bound volume 



ADMimamiATjvt 'direction* 



REPORT OF LOSS, DAMAGE. OR SHRINKAGE 


Node* ii hereby *iveo tit carrier to whom this bill of 
lading ii surrendered chit the shipment tu received in 
condition ihown below md that claim ii mide foe the 
value of such Ion. damage, oe shrinlcage, u indicated. 

Evplanarioo regarding Ion, damage, or ihrinltagc to be 
made by consignee, who will atate all the facta nailable 
concerning the nature or mem of the loss, damage, oe 
shrinkage, and how it occurred. 

The within shipment was received with the following 
lost, damage, or ahrinluge: 

Description:..... 


t 


Weight of auch articles.pounds. 

Invoice value oe coat of repairs, I.. 

I certify that the facta noted above are correct. 


By ..11 
Tide.. 


CMjrjWV. 


GENERAL CONDITIONS r. (D INSTRUCTION* 


CONDITIONS 

ll U mortally agraed abd underwood between 4k United States and earn era who are pa/det to thU bill ofttdiug that— 
I. Prepaymaot of char get shall hi no oh bf demanded by carrier, nor shall collection be hide /pea consignee. On pee* 
alt b|Q of lading properly accompUibed and afctched 10 freight voucher prepared bn fbe anthorltegl Government farm 
tied oo the face hereof, payment'will 


office iodJcvi 


leoabded by carrier, nor shall collection be Utk ipca coo signer. On pttsractt 
inched ro freight voucher prepared bn the nothorieeg) Government farm, to 
by trade to the last carrier, unlcftotbemae apecificvfty atipilated. 


Icated oo me face hereof, payment "will 


J- l/oleta oeherwise a pacifically pbayided oe otberwite Mated hereon, this bill of Jydiow la tubjdct to the tame rules aad coodidoea 
as govern commercial shipments made oo the usual forms provided therefor by the canter, . 

J. Shipment made upon this bill ofUdingahaDiakeoohighet rate than would be charged bad list shipment beeo made upon the 
naifoftn straight bill of lading oe unifoero tapreas receipt. 

by die? 0 c *’ W ^ e *>7 adycarrifr foe tfrf execution and peeaentadoo of bflfs of lading Ig manner aad form ar prodded 

J. This shipment is made at the restricted or limited valuation specified la the tiriJ or classification at or under which the lowest 
rata fa available, unless oeherwise Indicated bo the face hereof. 

6. Reccijf pf the shipment la made subject to (he ''Report of Lota, Damage, <ft Shrinkage" noted hereon 


rota ahiS nor apply u to 
made oe ruit instituted. 


INSTRUCTION* 

(See also General Regulations No. 97, iadoed April 1J, 194), by the Comptroller General of the United Jutes). 

). Brat ores, interlineations, o< alteritioni ia bill* of lading must be authenticated and explained by (he person malting them. 

J. Original bill of lading, shipping order^'Government freight waybill—origioaL Government freight waybill—carrier's copy, 
and memorandum bill of Uateg should be used io making a shipment. Only one original bill of lading will be leaved for a smile 
shipment. The shipping order, Govetnnxbt freight waybill—original, and Government freight wayhill—canier'a copy, should be 
furnished the initial carrier. The original hill of ladso* and, if admiaiitntlvriy requeued, not mote (bis two memorandum copiei wilJ 
be signed (legible carbon impetsiion signatures will be accepted) by the agent of thy receiving carrier, returned to the consignor, and 
eba original pcomptly sent'to the ton lienee. The coniigrvee oo receipt of the rhipment will aign the consignee T certificate oo the 
Original bill of lading and aunender the bill of lading to the last carrier. The original bill of lading then becomei the evidence upon 
vihjcb settlement foe the service will be made. Mtmoriodum copies of Mil of lading may be used at administrative officers direct. 

la the absence of cbecooatgnce, ocoohla failure to receipc the person receipting trill certify that bn It duly authorised to do 
.gp, retiring such authority. 

,4. In oo can will a aecood bdl of lading be iatued for a shipment, not will a bill of lading be Issued a/ttx the transportation har 
been performed, except in the coovetaioa of t commercial bill of lading as provided foe ia me ahove-dted Oeoeral Regulations. Its 
case the bill of lading has baeit lost or destroyed, the euxiex shall be futolshtd by the consignee stub » Certificate in leu of lost bill 
of lading, on the standard form prescribed therefor which, when finally consummated by ackoowjeIgemcw of the certificate and 
warm by transportation company, shall accompany the bill for services submitted by cbecanier to the officer charged trith the settle¬ 
ment of the account. Should the onjrl nil hill of lading be located after settlement has been made oo the certificate,' it trilL-be forwarded 
lo thy administrative office of the department concerned for transmittal to the General Accounting Office. 

*). To insure pttfiaptdriirucy of ptopeny, ip the absence of ihebdl of ladiig, the consignee should the totbrcartfcr a "Tempo- 
I uj Receipt," executed oo the prescribed form, for the property actually delivered. On tkt recovery of the bill of lading or whan the 
certificate provided for abort shill have been given, a statement will be indorsed oo saidhjU of lading oe certificate of the f set of the 
delivery ai pet said temporary receipt, and the said temporary receipt will be indorsed with reference to the bill of lading oe certificate 
soffideoi fo identify the same, and both papers attached and forwarded with rhe claim for payment thereon. 

6. (o case of Iota or damigt ro ptnptfty while in the posset si oo-ol the carrier, inch Iota oc damage shall, irbea practicable, be 
noted on the bill of lading or certificate In beu thertof.-ti the one maybe, beforeits accomplishment. All practicable Mepi shall be 
t aken at that tithe to determine the lost 6e damage and the liahility ihettfor, and to collect and transmit to the propet officer, without 
delay, all evidence at to the time. Should the loss or damage-noffie discovered unnl afcei the bill of ltdihg or certificate hit bee* 
accomplished, rise proper officer shall by notified at soots as the tossot damage it discovered, aod the agent of tbo grriet advised 
immediately of such loss ot damage, and ertended privilege of elimination of shipmeot. 

7. Bids must be submitted by the general officers o' earners on voucher forms approved by the Comptroller Geoera! ot the 
United States and auch forms mar be obtained fiom the Superintendent of Documents, Goretnanent Printing Office, Washington, 
O.CA vouches when aobmitted for settlement shill cover charges to oae office or set vice only and there must be furnished with path 
bill of lading, where lind griiii deductions art involved, the basis or formula of arriving at the nel amount claimed unless this in¬ 
formation has.been previously furnished. Correspondence regarding transportation accounts thill by addresled to thy particulai office 
os service and reference made ro the lettet symbol and serial numbeta of the Government bills of ladingincluded In the company's 
bill. 


SPECIAL NOTICE 

The apece on this bill of lading headed' FOR USB Of DESTINATION CARRIBRONLY" must not be covered by writineoi 
maria. It ia fo< tbc sole use of the accouatiog officer of the destination earner. 
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37a Exhibit F 

Comptroller General of the United States 
Washington 

March 16, 1938. 

National Carloading Corporation, 

19 Rector Street, 

New York, New York, 

Gentlemen : 

There has been considered your request for review of 
settlement T-95491, October 6, 1934, which disallowed 
$64.81, as deduction for land grant upon your bill 215237 
for $195.S4 for transportation of a shipment of “L. H. 
Shovels” 108S0 pounds from Piqua, Ohio, to Denver, Colo¬ 
rado, in Julv 1933. 

There was submitted in connection with vour bill a Gov- 
ernment bill of lading No. A-15S383, issued apparently at 
Denver, Colorado, the destination of the shipment, which 
bears the following notation: “This dummy bill of lading 
being issued in lieu of shipment on Government bill of lading 
by the Wood Shovel & Tool Co., Piqua, Ohio, to the U. S. 
Forest Service, Denver, Colorado, on July 3, of 340 bdls. 
L. H. Shovels (2040) 10880 [pounds ?], National Carload¬ 
ing Corporation ‘Arrival Notice’ showing freight bill No. 
215237 attached to memorandum copy hereof.” The usual 
spaces on the bill of lading for showing the consignor, initial 
carrier, shipping point and destination of the shipment were 
left blank. The consignee’s certificate on the bill of lading 
w'as executed to show receipt of the shipment at Denver, 
Colorado, from the National Carloading Corporation July 
7, 1933, said certificate being signed “U. S. Forest Service, 
Whse. E. Hazard” as consignee. There vras also submitted 
v’ith your bill a copy of National Carloading Corporation 
“Arrival Notice and Drayman’s Memo.,” indicating the 
Wood Shovel & Tool Company, Piqua, Ohio, as shipper, 
“Forest Service, Denver, Colo.” as consignee, “10880” as 
the weight and “19584” as the charges. Your bill claimed 
charges in the amount of $195.84, which is the amount that 
w’ould accrue on the basis of a rate of $1.80 per hundred 
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pounds. The commercial freight rate from Piqua, Ohio, to 
Denver, Colorado, applicable on these articles was $1.S0 per 
hundred pounds being the third-class rate of $1.7S plus 2 
cents emergency charge published in Agent Jones ’ tariff 
491, I. C. C. No. 2462. The settlement allowed charges in 
the amount of $131.03, on the basis of the rate $1.80 per 
hundred pounds reduced by deduction for land grant. 

You urge that this shipment moved on commercial bill of 
lading and that it is your understanding that land-grant 
rates can only be applied by the Government when same is 
moving in Government service on Government bills of 
lading; that the National Carloading Corporation “not 
being a common carrier is not obligated to protect 
37b so-called Land-Grant deduction rates even if vou 
manage to secure same moving on commercial bills 
of lading over rail carriers;” and that the facilities of the 
National Carloading Corporation were used in this instance 
to save time in transit. 

The right of the Government to reduced rates for the 
transportation of Government property over land-grant 
railroads is not dependent upon the use of a Government 
bill of lading. In Northern Pacific Railivay Company v. 
United States , 72 Ct. Cls. 563, there were involved, among 
others, certain shipments of Government property trans¬ 
ported on commercial bills of lading in connection with 
which it was held that deductions for land grant aggregat¬ 
ing $533.68 were proper. Also, in Louisville <& Nashville 
R. R. Company v. United States, 267 U. S. 395, 397-398, it 
was said: 

“* * * Under the land-grant acts the United States 
was entitled to the reduced rates if the coal when hauled 
was its property. * * * But the mere use of govern¬ 
ment forms of bills of lading is not conclusive on the 
question of ownership of property at the time of trans¬ 
portation, and does not give the United States the right 
of transportation at land-grant rates.” 

Thus it is clear that the right to reduced rates for trans¬ 
portation of Government property over land-grant lines is 
not controlled by or dependent upon the use of a Govern- 
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ment bill of lading. 

Concerning the proposition that the National Carloading 
Corporation, not being a common carrier, is not obligated 
to protect net land-grant rates, it is to be observed that the 
mere fact that the transporting agency operating over a 
land-grant line is not the carrier to which the lands were 
granted, or a successor in interest to such carrier, does not 
remove the obligation to accept for service over the land- 
grant line the reduced charges otherwise applicable. Thus 
in Astoria and Columbia River Railroad Company v. United 
States, 41 Ct. Cls. 284, it was said: 

“The restrictions and conditions of the Act * * * 
concerning freight rates to be charged the Government 
by land-grant roads extend not only to the original 
land-aided company, but to any other company carry¬ 
ing Government freight over such a roadway.” 

and that 

“The right to the use of the railroad by the Govern¬ 
ment as a post route and military road is a right an¬ 
nexed to and forms a part of the grant, in the nature of 
a covenant running with the land—the roadway—and 
that right can not be waived or separated from the rail¬ 
road without the consent of Congress by appropriate 
legislation.” 

37c See, also, Chicago, St. Paul, Minneapolis <£ Omaha 

Rwy. Co. v. United States, 217 U. S. 180. 

As to the suggestion that the facilities of the National 
Carloading Corporation were used in the instant matter in 
order to save time in transit it is proper to state that there 
is nothing in this record to show any request by the Govern¬ 
ment upon the National Carloading Corporation for special 
service. It appears that the articles concerned were pur¬ 
chased under an agreement calling for delivery f.o.b. Piqua, 
Ohio. While the record indicates that request was made 
upon the vendor to make shipment upon commercial bill 
of lading, freight collect, with contemplation of substituting 
therefor a Government bill of lading at destination, this 
procedure being employed with a view to saving the time 
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that would have been required to transmit a Government 
bill of lading to point of origin before shipment, there is 
nothing to show that such instructions contemplated or 
authorized the employment of any transportation facility 
other than those ordinarily and customarily employed. The 
charges allowed in the settlement here concerned were those 
which would have been applicable for such service. 

Accordingly, the payment of commercial charges without 
deduction for land grant does not appear to be authorized. 

Respectfully, 

(Signed) R. N. Elliott, 

Acting Comptroller General 

of the United States. 

Notice of Appeal 

Filed July 3, 1953 

Notice is hereby given that Plaintiff appeals to the United 
States Court of Appeals for the District of Columbia Circuit 
from the judgment of this Court entered May 8,1953, inso¬ 
far as said judgment dismissed with prejudice Plaintiff’s 
claim for $3,330.44. 

Robert E. Quirk, 

Attorney for Plaintiff, 

Investment Building, 

Washington, D. C. 


(9996) 
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No. 11,898 
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clerk: 


NATIONAL CARLOADING CORPORATION, 

Appellant, 


v. 


UNITED STATES OF AMERICA, 


Appellee. 


Oh Appeal from an Order of the United States District Court 
for the District of Columbia 


Robebt E. Quibk, 
Investment Building, 
Washington, D. C.; 
Attorney for Appellant. 





Questions Presented 

During World War II, the United States shipped various 
items of less-than-carload freight from eastern origins to 
western destinations via Appellant, a domestic freight for¬ 
warder. Appellant accepted the freight, issuing in each 
instance a bill of lading on the standard Government 
form. The Government’s property was then consolidated 
with non-Government property into mixed carload lots 
and shipped at carload rates by railroad on commercial 
bills of lading issued by the rail carriers, naming Appellant 
as shipper and consignee. Appellant furnished pickup 
and delivery service by truck at origin and destination. 
Some of the distance that each shipment traversed by 
rail was over lines which would have been required to make 
land-grant deduction from commercial rates if the Gov¬ 
ernment had shipped by railroad instead of using for¬ 
warder service. Appellant billed the Government at its 
standard less-than-carload rates for forwarding service, 
and received no land-grant concession from the carload 
tariff rates of the rail carriers. Nevertheless, the District 
Court held that the forwarder was bound to allow the Gov¬ 
ernment land-grant deductions for mileage over land-grant 
railroad routes. 

The questions are: 

(1) Whether the standard form of Government bill of 
lading requires the forwarder to allow land-grant deduc¬ 
tions to the Government as a matter of contract; and 

(2) Whether the same result is required by the statutory 
law. 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,898 


NATIONAL CAELOADING CORPORATION, 

Appellant, 


v. 


UNITED STATES OF AMERICA, 

Appellee. 


On Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from that part of a judgment of the 
United States District Court for the District of Columbia 
which dismissed with prejudice the claim of Appellant 
(plaintiff below) for $3,015.04 for transportation of Gov- 
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eminent property (JA 15). 1 The District Court had juris¬ 
diction under the Act of June 25, 1948, c. 646, 62 Stat. 933, 
as amended, 28 U.S.C. 1346. This Court has jurisdiction 
of the appeal under the Act of June 25, 1948, c. 646, 62 
Stat. 929, as amended, 28 U.S.C. 1291. 

Statement of the Case 

a. The Pleadings 

Appellant is a freight forwarder, the nature of whose 
business is hereinafter described (JA 1, 24-25). The com¬ 
plaint alleges that between 1944 and 1946, Appellant per¬ 
formed services for the Government (Appellee) in respect 
to the transportation of various shipments of property 
between points in the United States (JA 1, 4); that Appel¬ 
lant billed the Government for those services in the sum 
of $15,437.90; that the Government paid in respect to such 
bills $9,990.18, leaving due from defendant $5,447.72. 
(Various adjustments were effected during the proceed¬ 
ings in the District Court, and the amount in controversy 
here is $3,015.04.) 

The Government answered (JA 4-5), pleading payment— 
an affirmative defense under Rule 8(c) of the Federal Rules 
of Civil Procedure. The answer alleged that payment 
had been effected by allowance of a credit against the 
freight bills upon which Appellant sued, through “applica¬ 
tion of previous overpayments made by defendant to plain¬ 
tiff on an earlier series of shipments on vrhich plaintiff 
had tendered bills to defendant in which the freight 
charges were calculated without making any part of the 
deductions then required by law to be made from commer¬ 
cial tariff rates for the transportation of items of military 

1 Through inadvertence, the notice of appeal refers to the sum of 
$3,330.44, rather than $3,015.04 (JA 38). The amount in controversy is 
$3,015.04, and Appellant waives any claim in excess of that sum. 
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or naval property of the United States moving for military 
or naval use and not for civil use over so-called land-grant 
railroads.” 2 

Appellant replied, (JA 6-8) denying receipt of the pay¬ 
ment in the form of a credit of overpayments on the pre¬ 
vious bills, and reciting the facts relative to the earlier 
transactions. 

The controversy thus pertains not to the transportation 
charges under the bills upon which the action was instituted, 
but to the charges under previous bills from which the Gov¬ 
ernment made deductions as specified in Appendix A to 
the Stipulation of Facts (R 28). 3 

b. The Facts as Stipulated 

The facts relating to the earlier shipments were stipu¬ 
lated. The stipulation and selected exhibits thereto an¬ 
nexed appear in the Joint Appendix at pp. 24-38. It ap¬ 
pears from the stipulation that: 

(1) Appellant’s forwarding business consists of the as¬ 
sembling of small shipments of freight and the consolida¬ 
tion of such shipments into mixed carloads or mixed truck- 
loads. Appellant delivers such mixed carloads or truck- 
loads to common carriers by railroad or motor vehicle for 
transportation to another point, where Appellant receives 
them from the delivering rail or motor carrier. Appellant 
thereupon makes ultimate delivery of the individual ship¬ 
ments to their respective consignees (JA 24). 

(2) The Maritime Commission and the War Department 
during 1941-1943 delivered to Appellant various less-than- 

2 Under the Act of Sept. 18, 1940, c. 722, 54 Stat. 955, 49 U.S.C. 66, 
the Government pays transportation bills of the type here involved upon 
presentation and prior to audit, “but the right is reserved to the United 
States Government to deduct the amount of any overpayment to any 
such carrier from any amount subsequently found to be due such carrier.” 

3 “JA” denotes the Joint Appendix. “R” denotes the unprinted portions 
of the record. 
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carload shipments of freight for transportation in for¬ 
warder service from points of origin east of Chicago to 
various destinations west of Chicago, most of them on the 
Pacific Coast (Ex. A, R 28). These shipments were con¬ 
solidated by Appellant with other less-than-carload ship¬ 
ments in which the Government had no interest (JA 24). 

(3) Appellant initially picked up the Government’s ship¬ 
ments by motor carriers, consolidated them, and after con¬ 
solidation, delivered them in carload lots to various rail¬ 
roads which the record does not identify. The railroads 
transported the mixed carloads of Government and non- 
Government property to points near the ultimate destina¬ 
tions of the shipments, at which points Appellant received 
them from the railroads and made final deliverv to destina- 
tion by motor carriers (JA 24-25). 

(4) On receipt of each shipment at points of origin, Ap¬ 
pellant issued its bill of lading on the standard Government 
bill of lading form (JA 24). The railroads issued their 
own standard commercial bills of lading to Appellant for 
the carloads of consolidated shipments tendered by Appel¬ 
lant. The railroad bills of lading named Appellant in each 
instance as consignor and consignee. (Representative docu¬ 
ments are set forth in the Joint Appendix at pp. 29-34. 
Exhibit B-l is the face of a Government bill of lading for 
one shipment. Exhibit B-2 is a copy of the back of that 
bill—1928 form. Exhibit B-3 is a copy of the back of that 
bill—1943 form. Exhibits C-l and C-2 are copies, respec¬ 
tively, of the front and back of a commercial bill of lading 
issued by the railroads.) 

(5) Appellant paid the railroads their charges at the 
regular published rates, without deduction for land-grant 
(JA 25). 

(6) The property comprising the several shipments was 
nowhere described as military or naval property (the only 
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kind subject to land-grant rates during the period in ques¬ 
tion), but the parties have agreed that had the Government 
delivered its property directly to a railroad for shipment 
by a route which included land-grant railroad mileage, its 
shipments “would have been subject to the rates or charges 
that 'would be applicable under the appropriate land-grant 
acts of such railroads” (JA 25). The record nowhere iden¬ 
tifies the land-grant railroads involved or the acts which 
granted their lands or defined their land-grant obligations. 

(7) Appellant’s transportation bills covering the for¬ 
warding of the shipments moving during 1941-1943 were 
paid by the Government, but later the General Accounting 
Office held that they had been overpaid because no land- 
grant deductions had been taken for that portion of the re¬ 
spective movements w T hich traversed rail routes subject to 
land-grant deduction. The deductions made by the General 
Accounting Office were applied as credits toward payment 
of the bills here in suit (JA 25-26). 

(S) On May 16, 1942, Part IV of the Interstate Com¬ 
merce Act (c. 318), 56 Stat. 284, 49 U.S.C. 1001 et seq., was 
enacted, requiring Appellant and other forwarders to pub¬ 
lish and file their rates with the Interstate Commerce Com¬ 
mission and to observe their rates as filed (49 U.S.C. 
1005). The statute permits a forwarder to enter into volun¬ 
tary agreements with Federal, State, and Municipal Gov¬ 
ernments for the transportation of the property of such 
Governments at rates that are different from published 
tariff rates (JA 26-27). 

(9) Appellant does not own, control, lease or manage any 
railroad. Its stock w^as owned indirectly by three eastern 
railroads, but no substantial portion of the shipments here 
involved moved over their routes (JA 27). Those rail¬ 
roads were the Pere Marquette, the Chesapeake and Ohio, 
and the Erie. All of them operate east of Chicago. As is 
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generally known and as Exhibit J to the Stipulation shows 
(B 41-44), railroad land-grants were in most instances made 
to railroads west of Chicago to aid in the development of 
the western portion of the United States. We under¬ 
stand that the Government does not claim that any land- 
grant deductions here in issue relate to traffic moving over 
any eastern railroad. 

c. Findings and Opinion of the District Court 

In its Findings of Fact (JA 12-14) the District Court held 
that the Government bills of lading constituted the contracts 
here involved; and that such contracts “were intended to 
afford the defendant the benefit of applicable land-grant 
rates * • V* It also found, erroneously, that the terms 
of such bills of lading required shipments thereunder to be 
made “at the lowest rates available to the Government’* 
(JA 13). 

As conclusions of law, the Court held (JA 14) that the 
transportation here involved was subject to land-grant de¬ 
duction as provided by section 321 of the Transportation 
Act of 1940 (Act of Sept. 18, 1940, c. 722, 54 Stat. 954, 49 
U.S.C., note following § 65); and that “The use of rail¬ 
roads for transportation of property of the United States 
by the plaintiff as a freight forwarder is a use of railroads 
for the transportation of property of the United States 
within the meaning of the land-grant acts”—which acts the 
Court did not identify. 

In its opinion, the District Court held that the solution 
of the case “apparently lies in the field of the law of con¬ 
tracts”; that the Government bill of lading was the “essen¬ 
tial document” in the case (JA 20); that the provisions 
of the Government bill of lading put Appellant on notice 
that the shipment was subject to land-grant rates; that the 
forwarder acted as the Government’s agent (JA 21); and 
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that “when a freight forwarder ships over the lines wdiicli 
are virtually golden rails of land-grant, the Government 
of the United States is entitled to the lesser charge” (JA 
21-22). The judgment reflects this ruling (JA 15). 

Statutes Involved 

Appellant is unable to specify the statutes, if any, upon 
which this appeal depends. 

The judgment under review was entered in an action 
upon contract. The Government pleaded payment. Pay¬ 
ment is claimed to have been made by application of credits 
resulting from overpayment by the Government of Appel¬ 
lant’s previous bills. The overpayment allegedly occurred 
through the Government’s failure to deduct land-grant al¬ 
lowances when it paid such bills. 

The right to make land-grant deductions was dependent 
upon statute. Land-grant concessions were not required 
by any general enactment, but w T ere exacted under separate 
acts granting Federal lands to each recipient railroad. The 
obligation of each road with respect to land-grant rates was 
dependent upon its original land-grant statute. At a later 
period statutes of fairly general application fixed the 
amount of the land-grant deduction. 

Neither in its answ'er nor in its brief to the District Court 
■was the Government able to identify and cite the particular 
statutes claimed to apply in this case. Instead, reference 
was made: 

(1) To a summary of typical provisions annexed to the 
Stipulation of Facts as Exhibit J (R 41-44), and to the 
compilation of statutes found in note 9 to Southern Pacific 
Co. v. United States, 307 U. S. 393, 399, and the court’s 
statement there that “The most prevalent condition was 
that ‘the said railroad shall be and remain a public high¬ 
way for the use of the Government of the United States, 


free from toll or other charge upon the transportation of 
any property or troops of the United States’ and 
(2) To the Act of June 7, 1924, c. 291, 43 Stat. 486, 10 
U.S.C. 1375, reading: 

Payment shall be made at such rates as the Secre- 
tarv of War shall deem just and reasonable and shall 
not exceed 50 per centum of the full amount of com¬ 
pensation, computed on the basis of the tariff or lower 
special rates for like transportation performed for 
the public at large, for the transportation of property 
or troops of the United States over any railroad which 
under land-grant acts was aided in its construction by 
a grant of land on condition that said railroad shall 
be and remain a public highway for the use of the 
United States, and for which adjustment of compensa¬ 
tion is required in accordance with decisions of the 
Supreme Court construing such land-grant acts, or over 
anv railroad which was aided in its construction bv a 
grant of land on condition that such railroad should 
be a post route and military road, subject to such reg¬ 
ulations as Congress may impose restricting the charge 
for such Government transportation, and such payment 
shall be accepted as in full for all demands for such 
service. 

It is agreed that the shipments here involved were within 
the excepting clause of the Act of September 18, 1940, c. 
722, 54 Stat. 954, 49 U.S.C. 65 and note following §65, 
providing in relevant part: 

Notwithstanding any other provision of law . . . the 
full applicable commercial rates, fares, or charges 
shall be paid for transportation by any common carrier 
subject to chapters 1, 8, 12 and 13 of this title of any 
persons or property for the United States, or on its 
behalf, except that the foregoing provision shall not 
apply to the transportation of military or naval prop¬ 
erty of the United States moving for military or naval 
and not for civil use • • * 
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Statement of Points 

1. The District Court erred in holding that a freight for¬ 
warder, by accepting Government military property for 
shipment on a Government bill of lading, contracted to 
make a land-grant allowance to the Government. 

2. The District Court was in error in holding that a 
freight forwarder was bound as a matter of law to allow 
land-grant deductions with respect to Government military 
property shipped in forwarder service in mixed carloads 
and moved over the roadbed of a land-grant railroad as an 
underlying carrier. 

Summary of Argument 
I 

The District Court held that Appellant, as a freight for¬ 
warder, had contracted to allow land-grant rates to the Gov¬ 
ernment with respect to Government-owned military prop¬ 
erty transported in forwarder service during 1941-1943. In 
so holding, the Court disregarded express terms of the 
Government bill of lading; interpolated provisions into it 
which it does not contain; and misinterpreted its language. 

The Court found as a fact that by the terms of the Gov¬ 
ernment bill of lading, the shipments were to be made at 
the lowest rates available to the Government unless other¬ 
wise indicated on the face of the bill—and it found nothing 
which “otherwise indicated.” The Government bill of lad¬ 
ing (JA 29-31, Exhibits B-l, B-2 and B-3 to the Stipula¬ 
tion) contains no such provision. On the contrary, it spec¬ 
ifies that except as otherwise indicated it is subject to 
the same conditions as those governing commercial ship¬ 
ments on the carriers’ usual forms, and that shipment under 
the Government bill of lading shall take no higher rate 
than that which would apply to a commercial shipment. 
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The form contains no requirement for shipment at rates 
lower than commercial rates. Indeed, the “Certificate of 
Issuing Officer” on the face of the bill specifies that the car¬ 
rier’s rights to shipping charges are not affected by facts 
therein set forth. 

Administrative directions on the back of the Government 
bill of lading require Government transportation personnel 
to familiarize themselves with land-grant railroads so that 
the Government may obtain the benefit of land-grant rates. 
The Government thus recognizes that unless land-grant 
railroads are used, the land-grant deduction is not avail¬ 
able. 

One of the conditions (No. 5) in the Government bill of 
lading provides that the shipment is made at the restricted 
or limited valuation specified in the tariff or classification 
of the carrier, at or under which the lowest rate is avail¬ 
able unless otherwise indicated on the face of the bill of lad¬ 
ing. In dealing with this condition in the bill of lading, 
the District Court, in its opinion (JA 20-21), failed to 
perceive that the condition has no bearing on the existence 
or non-existence of land-grant rates, and is relevant only 
where the Government seeks the application of so-called 
“released value” rates and declares the released value 
pursuant to Section 20 (11) of the Interstate Commerce 
Act, 49 U.S.C. 20 (11), so as to obtain the benefit of such 
rates. No such issue is here involved. 

The new form of Government bill of lading adopted in 
1943 (Exhibit B-3, JA 31) provides under “Administrative 
Directions” that property shipped subject to land-grant 
rates shall be segregated under the heading “Military.” 
None of the property here involved was shipped under 
such designation. 

The District Court opinion stated (JA 21) that Appel¬ 
lant acted in the capacity of agent for the Government. A 


I 
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freight forwarder, moving property under a Government 
bill of lading, is no more an agent of the Government than 
it or any other carrier issuing a bill of lading is agent of 
the shipper to whom the bill is issued. Appellant was an 
independent contractor. 

II 

The District Court held as a conclusion of law (JA 14) 
that transportation of Government property by Appellant 
was subject to land-grant rates as provided by section 321 
of the Transportation Act of 1940 (Act of Sept. 18, 1940, 
c. 722, 54 Stat. 954, 49 U.S.C. §65, and note following §65). 
Its opinion stated (JA 22-23) that Appellant was bound to 
allow land-grant deduction because it knew of a ruling to 
that effect in 1938 by the Comptroller General; because 
there was “no showing of any special consideration fur¬ 
nished to the Government for the giving up of this prefer¬ 
ence”; and because “the feature of a land-grant is very 
much like a covenant running with the land” which may 
not be waived without Congressional consent. The Court 
therefore concluded that 

“* * * Accordingly, when a freight forwarder ships 
over the lines which are virtually golden rails of land- 
grant, the Government of the United States is entitled 
to the lesser charge.” 

■ The Comptroller General’s ruling and Appellant’s knowl¬ 

edge or lack of knowledge thereof are immaterial. Appel¬ 
lant did not acquiesce in the Comptroller General’s ruling 
of 1938 or in any other ruling, and has explicitly contested 
in court the Comptroller General’s ruling with respect to the 
k transactions presently in issue. 

, Appellant as a forwarder is not bound by any covenant 

running with railroad lands. It does not own, lease, or 
control any railroad, and has no privity of estate in the 
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roadbed or other property of any railroad. In its relation 
with railroads, it is a shipper for all purposes. It has re¬ 
ceived no concession from the Government (nor does it 
receive any from the railroads) which renders the allowance 
of land-grant deductions to the Government a matter of legal 
or moral obligation. 

Argument 

Introduction 

This is a case in which the Government is seeking some¬ 
thing for nothing, and in which the District Court has ruled 
that the Government is entitled to prevail on that basis. 

The facts are simple. The Government made many small 
shipments of military property during and shortly prior 
to World War II. It could have delivered its shipments 
directly to railroads for conventional rail transportation at 
land-grant rates where applicable. Instead of doing so, 
it tendered them to a freight forwarder in obvious recogni¬ 
tion that forwarders provide service different from, su¬ 
perior to, and faster and more efficient than the service 
of rail carriers. The superiority of forwarding service 
is demonstrated by the record (R 40 at p. 1), and 
acknowledged in the opinion of the District Court and in 
a multitude of judicial and administrative precedents. See, 
for example, Chicago, M., St. P. & P. R. Co., v. Acme Fast 
Freight, 336 U. S. 465; Freight Forwarding Investigation, 
229 I.C.C. 201, 286-287, 299; Freight Forwarders, Motor 
Common Carriers, Agreements, 272 I.C.C. 413; and Chicago 
and' Wisconsin Points Proportional Rates, 17 M.C.C. 573, 
579-580. In the decision last cited, the Interstate Com¬ 
merce Commission said (pp. 579-580): 

“In this connection, also, we have not overlooked 
the testimony which they [shippers] submitted to the 
effect that they obtain much more expeditious service 
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by employing the forwarders, for which these rates 
are chiefly proposed, than they would if they tendered 
their shipments directly to either the railroads or motor 
carriers, * * V’ 

In Acme, the Supreme Court said (336 U. S., at p. 467): 

“Forwarders are utilized by 1. c. 1. [less than car¬ 
load] shippers because of the speed and efficiency with 
which they handle shipments, the unity of responsibil¬ 
ity obtained, and certain services which forwarders 
make available.” 

In tendering its property for shipment via freight for¬ 
warder, with its attendant advantages over conventional 
rail service, the Government did not negotiate special rates 
pursuant to Section 22 of the Interstate Commerce Act, as 
it could have done even after enactment of Part IV of 
the Interstate Commerce Act on May 16, 1942, regulating 
freight forwarders (49 U.S.C. 1005(c)). It did not tender 
its property for forwarding under any shipping document 
containing an intelligible revelation that the Government 
claimed a rate reduction for land-grant railroad mileage 
employed in the forwarding process, or under any legisla¬ 
tive pattern that entitled the forwarder to land-grant con¬ 
cessions from land-grant railroads. 

Rather, the Government tendered its shipments to Ap¬ 
pellant under a conventional Government bill of lading that 
contains no reference to land-grant rates except by way 
of admonition to the Government’s administrative person¬ 
nel that if land grant rates are sought, land-grant railroads 
must be used. The Government knew when it tendered 
its property for forwarding that Appellant, as a practi¬ 
tioner of a common calling, was obliged to accept shipments 
as tendered, to the limit of its capacity (cf. 49 U.S.C. 1004 
(a)); that railroads, including land-grant roads, were for¬ 
bidden by the Interstate Commerce Act to grant reductions 
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from their commercial tariff rates to any private shipper, 
including a freight forwarder (49 U.S.C. 6(7), 41); and 
that Appellant, in forwarding the Government’s property, 
would consequently be obliged to pay full tariff rates to 
rail carriers whose services Appellant used. The Govern¬ 
ment knew also that forwarders had not been aided (as the 
railroads had been) by Federal benefactions which alone 
furnished the basis for exacting rate concessions from 
carrier-beneficiaries of the Government’s largesse. 

Nevertheless, the Government contends that a forwarder 
who has received no benefits from the Government, and 
who is eligible for no discount from land-grant railroads 
which did receive such benefits, is obligated to subsidize the 
military transportation requirements of the Government 
by absorbing land-grant deductions, without prospect of 
reimbursement. This contention is advanced -without a 
vestige of statutory authority, after the Government’s 
land-grant rights against the railroads themselves have 
been legislatively abandoned (49 U.S.C. 65). 

We believe that the Government’s position is technically 
indefensible and involves manifest injustice, which courts 
are required to avoid when avoidance is possible. Lion- 
berger v. Rowse, 9 Wall. 468, 475; Bate Refrigerating Co. 
v. Sulzberger, 157 U.S. 1, 38. See also Sorrells v. United 
States , 287 U. S. 435, 446. 

Point I 

The Government Bill of Lading Imposed No Contractual 
Obligation upon Appellant to Ship Government Military 
Property at Land-Grant Rates. 

The District Court states that “The solution of the case 
apparently lies in the field of the law of contracts” 
(JA 20). Much of its opinion is addressed to the proposi¬ 
tion that the Government bill of lading is a contract sub- 
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jecting freight forwarders to the same burdens that land- 
grant acts imposed upon the railroad-beneficiaries of the 
land-grant system. We have vainly searched the opinion 
for corroboration of this ruling. 4 

The Court emphasizes that a freight forwarder is a com¬ 
mon carrier (JA 18). The point is sound—and irrelevant. 
No law requires common carriers to haul Government 
property at land-grant rates. Common carriers include 
motor carriers subject to Part II of the Interstate Com¬ 
merce Act; water carriers subject to Part III of the same 
Act, and to the Shipping Act, 1916 (46 U.S.C. 801); freight 
forwarders subject to Part IV of the Interstate Commerce 
Act; air carriers subject to the Civil Aeronautics Act (49 
U.S.C. 401); communications companies subject to the Fed¬ 
eral Communications Act (47 U.S.C. 151); and many other 
enterprises. We have never heard it suggested, however, 
that these instrumentalities, simply because they are com¬ 
mon carriers, must deal with the Government as if they 
were land-grant railroads. Certainly a forwarder’s status as 
a common carrier has no bearing upon the meaning of words 
in a Government bill of lading, under which the relevant 
inquiry is “whether the Government’s draftsmanship suc¬ 
ceeds in giving unequivocal notice” of the Government’s 
stipulations. Alcoa Steamship Co. v. United States , 338 
U.S. 421, 429. The same case holds that a Government 

4 The law has long been settled to the effect that the use of a Govern¬ 
ment bill of lading does not in itself entitle the Government to land-grant 
rates on shipments via land-grant carriers. See Pacific Electric Ry. Co. v. 
United States, (S.D. Cal.) 71 F. Supp. 987, afFd 372 F. 2d 222, and cases 
there cited at p. 989. Indeed, the Government bill of lading is not even 
accepted as conclusive evidence of the Government’s ownership of property 
shipped thereunder. Louisville <£• Nashville R. Co. v. United States, 267 
U.S. 395. The Court there stated (p. 398): 

“But the mere use of government forms of bills of lading is not 
conclusive on the question of ownership of property at the time of 
transportation, and does not give the United States the right of trans¬ 
portation at land-grant rates” (Italics added). 
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bill of lading is to be strictly construed against the Govern¬ 
ment as its draftsman (338 U. S. at p. 425). 

As to the bill of lading itself, the opinion of the District 
Court states (JA 20): 

“ * # * the first thing that the Court notes is the 
fact that the prime contract of carriage in this case 
was the government bill of lading * * When one 
looks at Exhibit B-l, the government bill of lading, he 
is struck with the fact that the Government of the 
United States issued its own separate and independent 
bill of lading.’’ 

The fact may be striking, but it is hardly revelatory of 
any buried secrets in the somewhat pedestrian language of 
the document. Equally unhelpful are the Court’s observa¬ 
tions that Appellant’s freight bills made reference to the 
Government bill of lading (JA 22); that Appellant had 
full freedom in the selection of rail carriers (JA 21); 
that Appellant knew of the Comptroller General’s position 
as here advocated by the Government (JA 22); or that the 
shipments travelled on a romantic excursion over “golden 
rails of land-grant” (JA 22). The question remains as 
to what the conditions in the bill of lading are and what 
they mean. That question was not seriously considered 

or analvzed bv the Court below. 

• * 

In the three instances where the Court adverted to 
specific provisions of the document, it either misread its 
provisions or misunderstood their meaning. Thus, in its 
third finding of fact (JA 12-13), the Court said: 

“By the terms of said bills of lading, the shipments 
were to be made at the lo-west rates available to the 
Government, unless otherwise indicated on the face 
thereof.” 

The fact is that the Government bill of lading contains no 
such provision. 
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The Court’s opinion (JA 20-21) took note of the provision 
in the bill of lading that— 

“This shipment is made at the restricted or limited 
valuation specified in the tariff or classification at or 
under which the lowest rate is available unless other¬ 
wise indicated on the face hereof.” 

and of the further provision that: 

“Officers charged with the duty of providing or 
securing government transportation should familiarize 
themselves with land grant railroads in order that 
shipments may be made at the lowest rates available 
to the government by the use of such line or lines 
equalizing rates therewith (Italics added). 

Of these provisions, the Court said (JA 21): 

“Those are specific conditions which are a part and 
parcel of this contract and to a very large extent con¬ 
trol the rights and obligations that flow from it in 
favor of the Government of the United States.” 

The provision that shipment is made at the valuation 
under which the lowest rate is available has not the re¬ 
motest connection with land-grant rates. Section 20(11) 
of the Interstate Commerce Act (the Cummins Amend¬ 
ment) authorizes the declaration of a “released value” of 
property in consideration of reduced freight rates, result¬ 
ing in a reduced measure of a carrier’s liability in case of 
loss or damage. See Chicago, M. St. P., Pacific R. Co., v. 
Acme Fast Freight, 336 U. S. 465, 486, footnote 26. The 
released value condition in the Government bill of lading, 
to which we have already referred, means only that where 
“released value” rates are sought by the Government it 
must declare the value that reflects the released (i.e., re¬ 
duced) rate which it desires to be applied. That provi¬ 
sion applies not only to land-grant railroads, but to all rail- 
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roads and other carriers subject to the Interstate Com¬ 
merce Act. * 

The quoted provision relative to the duties of Govern¬ 
ment transportation officers to familiarize themselves 'with 
land-grant railroads lends no support to the District Court’s 
opinion. The provision is significant, but it points not in 
the direction travelled by the District Court, but in the 
opposite direction. 

Government transportation officers are instructed to be¬ 
come familiar with land-grant railroads so that Govern¬ 
ment shipments may move at the “lowest rates available 
* * * by the use of such line or lines equalizing rates there¬ 
with.’’ Language could not express more clearly the Gov¬ 
ernment’s understanding that if it means to move its freight 
at land-grant rates, it must ship such freight by land-grant 
railroads (or by equalizing lines). The converse inevitably 
follows: If the Government does not use such railroads, 
it loses its land-grant deduction. In the instances presently 
under review, the Government did not use land-grant rail¬ 
roads but used the better, faster and more comprehensive 
service of a freight forwarder. It follows that in strict 
accordance with the Government’s concept of what it must 
do to secure its land-grant rates, it surrendered them when 
it used freight forwarder service instead of shipping by 
rail. ,J 


•’ The valuation clause of the Government bill of lading dovetails with 
the provision in Section 2A of the railroad commercial bill of lading 
(Ex. C-2, R 33) to the effect that in cases not prohibited by law, where a 
lower value than actual value has been agreed to by the shipper, such 
value represents the limit of the carrier’s liability. 

0 The basic assumption of the Government bill of lading is that only 
railroads are liable to give land-grant deductions, and a freight forwarder 
is not a railroad. Section 402(5) of Part IV of the Interstate Commerce 
Act (49 U.S.C. 1002(5)) defines a freight forwarder as any person 
which holds itself out to the general public as a common carrier otherwise 
than as a carrier subject to Parts I, II or III of the Act. Part I relates 
to railroads, Part II to motor carriers, and Part III to water carriers. 
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Condition No. 2 of the Government bill of lading (Ex. 
B-2, JA 30) provides that unless otherwise specified, the 
Government bill “is subject to the same rules and condi¬ 
tions as govern commercial shipments made on the usual 
forms provided therefor by the carrier.” The sample bill 
of lading (Ex. B-l, JA 29) makes no exception to this pro¬ 
vision. Therefore, insofar as the case hinges upon contract, 
the Court should apply the same rules as govern commer¬ 
cial shipments, which always move at tariff rates. 

Condition No. 3 of the Government bill of lading (Ex. 
B-2, JA 30) provided that shipment thereunder shall take 
no higher rate than would be charged under a uniform 
straight bill of lading. By no process short of outright 
revision can this be read as requiring a rate lower than 
commercial rates. 

The 1943 revision of the Government bill of lading pro¬ 
vides in item 5 of its “Administrative Directions” (Ex. 
B-3, JA 31): 

“5. In those departments and establishments which 
ship property the nature of which makes it subject to 
land grant rates, and where such rates may be appli- 


A freight forwarder is none of these, and therefore cannot be within the 
instruction which recognizes that land-grant rates are available on ship¬ 
ments via railroads only. 

The District Court interpreted this Court’s decision in Universal Car¬ 
loading and Distributing CoInc. v. Railroad Retirement Board, 84 App. 
D.C. 1SS, 172 F. 2d 22, as a determination that forwarders are “in sub¬ 
stance engaged in the railroading business.” (JA 18). The question was 
whether a freight forwarder was subject to the Railroad Unemployment 
Insurance Act, 45 U.S.C. 351 et seq., which applied to “ • * * any com¬ 
pany which is directly or indirectly owned or controlled by one or more 
such [railroad] carriers • • * and which * • • performs any service 
• * * in connection with the transportation of * * * property by rail¬ 
road * * The decision merely held that Universal was controlled by 
the New York Central Railroad, and that it performed a service in con¬ 
nection with the transportation of property by railroad. This is quite 
different from a ruling “that it was in substance engaged in the railroad¬ 
ing business.” 
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cable over all or part of the route, the words ‘Military’ 
or ‘Nonmilitary’ should be placed on the original bill 
of lading and all copies thereof in a conspicuous man¬ 
ner immediately preceding the first item in the column 
headed ‘description of articles.’ If the same bill of 
lading covers both ‘Military’ and ‘Nonmilitary’ items, 
appropriate groupings should be used, each conspic- 

uouslv identified.” 

% 

This provision was apparently adopted in recognition of 
the surrender by the Government of its land-grant rights 
as to property other than military property, under section 
321 (a) of the Transportation Act of 1940, 49 U.S.C., note 
following sec. 63. All of the property here involved moved 
after 1940, and it was not described as military. There¬ 
fore, if, as the District Court asserts, Appellant’s rights 
are a matter of contract, the omission from the bill of lad¬ 
ing of the “military” designation would seem to mean that 
the Government did not consider that land-grant rates 
were available even though the shipments consisted of mili¬ 
tary items. 

The District Court erroneously characterized Appellant 
as the Government’s agent (JA 21). The materiality of 
such characterization is unexplained, but we assume that 
in holding Appellant to be a Government agent, the Court 
intended to subject Appellant to the administrative direc¬ 
tion in the Government bill of lading requiring Government 
transportation officers to obtain the lowest available rates 
by the use of land-grant railroads. The law r is firmly es¬ 
tablished that a forwarder performing the type of service 
offered by Appellant is not the shipper’s agent, but rather, 
is an independent contractor subject to the same measure 
of contractual responsibility as any other carrier. Chicago, 
31., St. P. & Pac. B. Co. v. Acme Fast Freight, 336 U.S. 465, 
484. Cf. United States v. American Union Transport, 327 
U.S. 437, 443. 
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Forwarders of the type which the Supreme Court charac¬ 
terized as “agent-forwarders” were described as follows 
in the Acme decision (336 U.S. at p. 484) : 

“* * * The term was originally applied to persons 
who arrange for the transportation by common carrier 
of the shipper’s goods. The forwarder did not neces¬ 
sarily consolidate the individual consignments into car¬ 
load lots, and its duties, as agent of the shipper, went 
no farther than procuring transportation by carrier 
and handling the details of shipment. Forwarders 
of this type charged fees for their services, which the 
shipper paid in addition to the freight charges of the 
carrier utilized for the actual transportation.” 

Of forwarders such as appellant, who perform consolida¬ 
tion and related services, who issue bills of lading in their 
own names, and who assume full responsibility for moving 
shipments from origin to destination, the Court said in the 
same case (336 U.S., at pp. 484-5): 

<<# # # Later, a different type of forwarding service 
was offered. This forwarder picked up the less than 
carload shipment at the shipper's place of business 
and engaged to deliver it safely at its ultimate destina¬ 
tion. The freight forwarder charged a rate covering 
the entire transportation and made its profit by con¬ 
solidating the shipment with others in carload quan¬ 
tities to take advantage of the spread between carload 
and 1. c. 1. rates. It held itself out not merely to ar¬ 
range with common carriers for the transportation of 
the goods, but rather to deliver them safely to the con¬ 
signee. The shipper seldom if ever knew which car¬ 
rier would be utilized in the carriage of his shipment. 

This difference in function was recognized very early 
by the courts, and differing standards of liability were 
imposed. When goods handled by an agent-forwarder 
were lost or damaged, it was liable to the shipper only 
for its own negligence, including negligence in select¬ 
ing a carrier. If, on the other hand, the shipment had 


been entrusted to a forwarder of the second type—i.e., 
one who contracted to deliver the goods to the consignee 
at rates set by itself—the forwarder was subjected to 
common carrier liability for loss or damage whether 
it or an underlying carrier had been at fault. The fact 
that the forwarder did not own the carriers whose serv¬ 
ices it utilized was held to be immaterial. Its under¬ 
taking was to deliver the shipment safely at the desti¬ 
nation. Common carrier liability was the penalty for 
failure of fulfillment of that undertaking. 

The Freight Forwarder Act encompasses only the 
second type of forwarder described above. * * *” 

Since it is agreed that appellant is subject to the Freight 
Forwarder Act (JA 26), it is undeniable that it is a for¬ 
warder of the second type referred to in the foregoing 
quotations—i.e., it operates subject to the full range of 
common carrier liabilities. 7 Its attributes are no more 
those of an agent than are those of a railroad entering into 
a common carrier engagement with a shipper. 

Point II 

Freight Forwarders Are Subject to No Statutory Liability 
Requiring Them to Transport Government Property at 

Land-Grant Rates. 

As heretofore indicated, neither the Government nor 
the District Court points to any statute requiring land- 

7 The attributes of the agent forwarder are clearly analyzed in United 
States v. American Union Transport, 327 U.S. 437, which emphasizes that 
those forwarders who are shippers’ agents assume no responsibility for 
actual transportation. The Court said (p. 443): 

“By engaging in these many activities of the forwarding business, 
independent forwarders—and particularly the appellees—act as 
agents of the shipper. They assume no responsibility for the trans¬ 
portation of goods.” (Italics added) 

This Court itself recognized that Appellant was a forwarder of the 
second type in National Air Freight Forwarding Corp. v. C.A.B., 90 
U.S. App. D.C. 330, 197 F. 2d 384. 
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grant concessions from freight-forwarders with respect 
to Government shipments. In the pleadings and throughout 
the proceedings in the District Court, the Government has 
discussed the subject in general terms, referring to various 
land-grant acts by types rather than by citation of spe¬ 
cific enactments, and claiming that as a matter of policy, 
obligations which Congress imposed upon railroad bene¬ 
ficiaries of public land-grants should be judicially extended 
to cover freight forwarders. Appellant contends that unless 
the Government can point to a statute subjecting freight 
forwarders to land-grant restrictions, or to a policy which 
dictates that they be treated in the same manner as land- 
grant railroads, the judgment of the District Court must 
be reversed. 

The applicable precedents call for a reasonable construc¬ 
tion of the land-grant statutes and forbid their interpreta¬ 
tion otherwise than in accordance with their fair intend¬ 
ment. In Lake Superior & M. R. Co. v. United States, 93 
U.S. 442, 454-5 the Court said: 

“It might be very convenient for the Government 
to have more rights than it has stipulated for; but 
we are on a question of construction, and, on this ques¬ 
tion, the usus loquendi is a far more valuable aid than 
the inquiry what might be more desirable.” 8 

The same language was quoted with approval in United 
States v. Galveston, 77. <& S. A. R. Co., 279 U.S. 401, 404, 
■where the Court also stated relative to land grants: 

“The terms of the obligation are to be sensibly and 
fairly read according to the words employed and not 
expanded or restricted by construction.” 

8 The decision held that under a land-gTant act providing that “the said 
railroad shall be, and remain, a public highway for the use of the Gov¬ 
ernment of the United States, free from all toll or other charge for the 
transportation of any property or troops of the United States”, the 
Government was entitled only to the free use of the road bed, but not 
to free use of the railroad’s equipment or to free transportation service. 
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The elemental reasons for not treating a freight for¬ 
warder as a land-grant railroad are that: (a) the freight 
forwarder is not a railroad and neither owns, operates 
nor leases any railroad, or any part thereof, but deals 
with railroads as a shipper under the commercial uniform 
bill of lading contract; and (b) the forwarder has received 
no grants of land. 

As stated in llcnri) H. Cross Co. v. United States (C. C. A. 
7th), 133 F. 2d 1S3, 186: 

“A land grant provision is in the nature of a con¬ 
tract between the government and the carrier, whereby 
the former agrees to convev the right of way for the 
construction of a railroad (or other form of carriage), 
for the consideration of a reduced toll or charge for 
the transportation of government property.” 

In the absence of a Federal grant to the carrier and an 
undertaking by the carrier to offer rate concessions in con¬ 
sideration of the grant, there is no basis in law or in pub¬ 
lic policy for claiming that the carrier is subject to land- 
grant restrictions concerning its rates for carriage of Gov¬ 
ernment property. 

Exhibit J to the Stipulation of Facts (R 41-44) presents 
a sampling of representative land-grant acts. Some of 
them are irrelevant as pertaining only to the carriage of 
mail. Others, such as the Act of July 1, 1862 (12 Stat. 489) 
merely required that the charges of land-aided railroads 
be reasonable and not in excess of those paid by private 
parties. Still others, such as the Act of September 20, 1S50 
(9 Stat. 466), relating to the Illinois Central Railroad, 
provided that the aided railroads should be public high¬ 
ways for the use of the Federal Government, free from 
any toll or other charge for the transportation of its troops 
or property. The Act of July 27, 1866 (14 Stat. 292, 297), 
relative to the Atlantic and Pacific Railroad, and several 
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other acts, provided for Government transportation at such 
rates as Congress might impose; whereas the Act of July 
25, 1866 (14 Stat. 239), granting lands in aid of the Cali¬ 
fornia and Oregon Railroad, provided that Federal troops 
and property should be carried without any charge to the 
Government. 

Various statutes relaxing or otherwise altering the obli¬ 
gations of land-grant railroads were enacted over a period 
of years, as set forth in Exhibit J (R 43-44). By Act of 
July 16, 1892 (27 Stat. 174, 180), Congress provided that 
rates over stated types of land-grant railroads should be 
such as the Secretary of War might deem just, but not 
more than 50 percent of the rates charged the general pub¬ 
lic. Equivalent legislation is still in force (10 U.S.C. 
1375). A large collection of land-grant statutes, classified 
as to type, is found in Southern Pacific Co. v. United States , 
307 U. S. 393, 399, footnote 9. The type of land-grant 
statute which the Supreme Court there characterized as the 
“most prevalent”, provided that “the said railroad shall 
be and remain a public highway for the use of the Govern¬ 
ment of the United States, free from toll or other charges 
upon the transportation of property or troops of the United 
States.” 

The statutes providing that land-grant railroads should 
be public highways for the use of the Government 'were in¬ 
terpreted in Lake Superior <& M. R. Co. v. United States , 
93 U. S. 442, to require the railroad to furnish only free 
use of its roadbed and structures. To the Government’s 
claim that the statutory condition required the railroad 
to furnish equipment and perform service, the Court said 
that acceptance of the Government’s argument “would in¬ 
vest the Courts with the power of making contracts instead 
of the parties to them” (93 U. S. at p. 455). 

All the land-grant acts to which our attention has been 
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invited prescribed rate reductions for Government use of a 
rdilroad. The general provision fixing their rates at no 
more than 50 percent of commercial rates (10 U.S.C. 1375) 
applied only to transportation “of property or troops of 
the United States’’ over “any railroad” which was aided 
in construction bv a grant of land on the conditions therein 
set forth. 

It is evident that freight forwarders are not railroads. 
As we show in greater detail below, a railroad transporting 
shipments under the control of a forwarder is bound to 
treat the forwarder as a shipper for all purposes, and is 
not concerned with the ownership of the forwarded prop¬ 
erty. Accordingly, the Government’s shipment of prop¬ 
erty via a forwarder cannot be deemed to involve the use 
of the underlying railroad by the United States; and the 
railroad is bound to treat the property as if it belonged 
to the forwarder who ships it, and to disregard its owner¬ 
ship by the United States. Unless property moving via 
land-grant railroad is Government property, land-grant 
rates are not allowable. Henry H. Cross Co. v. United 
States (C.C.A. 7th) 133 F. 2d 183. 

The Government and the District Court have sought to 
stretch the land-grant statutes to cover forwarding service 
on the theory, as stated in the Court’s opinion (JA 22) 
that “the feature of a land-grant is very much like a cove¬ 
nant running with the land”—a pronouncement apparently 
derived from Chicago . St. Paul , Minneapolis & Omaha Rail¬ 
way Company v. United States, 217 U. S. 180 (hereinafter 
called Omaha). The Government relied extensively upon 
that decision in the District Court. 

The Omaha decision held that a railroad company trans¬ 
porting mail from Sioux City to Minneapolis in its own 
trains, which it operated with its own locomotives and its 
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own train crews, partly over its own railroad and partly as 
the lessee of tracks of land-grant railroads, was bound to 
observe land-grant mail rates with respect to mileage over 
the leased land-grant roadbeds. The Court held that the 
land-grant covenant bound not only the grantee railroad, 
but its lands as well. The decision rested in considerable 
measure upon the necessity of preventing evasion of the 
land-grant obligation. The Court stated that a land-aided 
road could not be sold to avoid the grantee’s obligations 
to the Government, and that if the Government’s rights 
could not be defeated by sale, they could not be defeated by 
lease. 

We contend that the Omaha decision does not cover the 
present case. It means no more than that any operator of 
trains over a land-grant roadbed under a lease is bound 
by the land-grant covenant of the original grantee. If 
that were not true, the Government might readily be de¬ 
prived of the rights it reserved when the grant was made. 

A covenant running with the land is normally enforce¬ 
able only against a person having privity of estate with 
the original grantee. Swiss Oil Cory. v. Dials, 232 Ky. 
298, 22 S.W. 2d 912, 914; Lingle Water Users f Ass’n v. Oc¬ 
cidental Building and Loan Ass’n, 43 Wyo. 41, 297 P. 385; 
Rosen v. Wolff, 152 Ga. 578, 110 S.E. 877. In the case last 
cited, the Court said (110 S.E. at p. 880) : 

“A true covenant which runs with the land runs bv 

* 

reason of privity of estate and can only be enforced at 
law by the original parties thereto or their privies.” 

In the Omaha decision, the Court found the necessary 
privity in the lessor-lessee relationship. 

The Government’s rights will not be defeated or evaded 
if the Omaha decision is limited to the facts on which it was 
based. The use of a railroad by a freight forwarder re- 
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lieves a land-grant railroad of none of its responsibilities 
to the Government, since all rail service over the road re¬ 
mains available to the Government on land-grant terms 
if the Government elects to use it. Moreover, the freight 
forwarder cannot be deemed to be conducting a railroading 
operation over the land-grant roadbed, such as the lessee 
was clearly conducting in the Omaha case. 

A freight forwarder is not a railroad, or an operator 
or the lessee of a railroad. On the contrary, it is merely 
a user of railroad service in the same capacity as any other 
shipper. In the Acme case the Supreme Court held that 
the railroad “must treat the forwarder as a shipper for 
all purposes" (336 U.S., at p. 489). It said (pp. 467-46S): 

“* * * In its relations with its customers, a for¬ 
warder is subjected by the Act to many of the require¬ 
ments and regulations applicable to common carriers 
under Parts I, II, and III of the Act. In its relations 
with these carriers, however, the status of the for¬ 
warder is still that of shipper. • * *” 

The Court’s refusal to draw a parallel between a forwarder 
and a railroad was so uncompromising that it declined to 
recognize the forwarder as an initial carrier even for the 
purpose of asserting under the Carmack Amendment (49 
U.S.C. 20) a right-over against underlying rail carriers 
for loss or damage to freight shipped by the forwarder 
over their lines. 

The difference in status between a forwarder and a rail¬ 
road depends upon many factors besides the circumstance 
that it deals with the railroad as a shipper. We have al¬ 
ready indicated that in relation to the original consignor 
of a shipment, the forwarder stands in the relation of a 
carrier. Its carrier service, however, differs materially in 
scope and in extent from the service provided by railroads. 


The Supreme Court in Acme took account of the differences, 
stating (336 U.S., at p. 480): 

* The underlying carrier’s haul involves a 
different shipment, a different consideration, a differ¬ 
ent origin, a different destination, and a different con¬ 
signor and consignee than are involved in the for¬ 
warder’s undertaking.” 

The Court also noted (p. 467) that: 

* r^j ie ra i] roa d has no knowledge of the con¬ 
tents of the car, the identity of the individual shippers, 
or the ultimate destinations of the consignments.” 


The basic forwarder functions have already been de¬ 
scribed. Among the benefits which forwarder service af¬ 
fords and railroad service does not are pick-up service at 
origin, delivery to the ultimate consignee at destination, 
and the forwarder’s acceptance of responsibility for “loss 
or damage to the consignment occurring at any time between 
pick-up at the point of origin and delivery at destination.” 
See Acme, 336 U.S., at pp. 486-487. These advantages to 
the shipper are in addition to those hereinabove summarized 
and noted by the courts. See pp. 12-13, supra. 

Since the Government in using a forwarder is obtaining 
service of a different kind, quality, and extent than it could 
obtain directly from the railroads, it would be unjust to let 
it claim the same concessions that would admittedly have 
been its due had it used the more restricted service that 
land-grant railroads would have provided if the shipments 
had been tendered to them directly. Since the Govern¬ 
ment did not purchase railroad service, but purchased for¬ 
warder service instead, it is bound by its own bargain, and 
cannot claim advantages or concessions that were available 
only in connection with a service different from the service 
actually used. Atchison, T. & S.F. R. Co. v. United States, 
256 U. S. 205. 
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The injustice of the result sought by the Government 
is magnified by the fact that the concession to the Govern- 
nient would necessarily be paid out of the wrong pocket— 
i. e., by the forwarder who received no consideration in the 
form of land-grants, rather than by the railroad which did. 
That a railroad handling Government property shipped in 
forwarder service need not and indeed may not make rate 
concessions to 1 lie forwarder is established by the circum¬ 
stances that, as stated in Acme, (1) “* * * the carrier 
is not concerned witli questions of ownership, but must treat 
the forwarder as a shipper # * *” (336 U.S., at p. 487), 
and (2) “It is a shipper to whom carriers are forbidden 
to give any undue or unreasonable preference in any re¬ 
spect whatsoever * * *” (336 U. S., at p. 480).® 


3 The record shows that a suitable mechanism could have been devised 
by the Government to protect its land-grant rates even where forwarder 
service is used, and without the illogical and unjust consequences that flow 
from the Government’s position in this case. Exhibit G (R. 38) is a special 
agreement between Appellant and the War Department for forwarding 
service, executed under Section 22 of the Interstate Commerce Act (49 
U.S.C. 22). The agreement initially provided in Paragraph 3 that the for¬ 
warder need not protect land-grant rates where the Department had 
administratively determined that freight forwarder service was essential 
to the Government's needs (R. 3S at p. 2). By amendment, the parties 
cancelled this arrangement and provided that the forwarder should 
furnish to the railroads an itemization of all Government property that 
would have moved at land-grant rates if shipped directly by rail. This 
arrangement was “for the purpose of enabling the United States General 
Accounting Office to collect from the railroads the applicable, propor¬ 
tionate, land-grant deductions for the movement via railroad.” (R. 3S 
at p. 7). 

The procedure represented by the contract amendment had been agreed 
to by the railroads, and approved by the Comptroller General in a letter 
dated December 3, 1942, to the Secretary of War (Exhibit H, R. 39). 
As shown by that letter, the arrangement contemplated payment of full 
commercial rates by the Government to the forwarder and by the for¬ 
warder to the underlying rail carriers. The rail carriers then made pay¬ 
ment of land-grant allowances directly to the Government. 

This plan had the virtue of protecting the Government by placing the 
burden where it belonged—upon the railroads, which had received bene¬ 
fits and assumed disabilities under the land-grant acts, rather than upon 
the forwarders who were in no way involved in the Government’s land- 
grant program. 
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Many decisions have recognized that freight forwarders 
such as appellant are substantially similar to express com¬ 
panies. In In Re Express Rates, Practices, etc., 24 I.C.C. 
3S0, 431, the Interstate Commerce Commission concluded 
“that it is proper for the Government to treat the express 
company as a freight forwarder by passenger train . . 

In Coordination of Motor Transportation, 182 I.C.C. 263, 
370, the Commission said: 

“The relation of the so-called ‘express freight com¬ 
panies’ to the railroads is similar to that of the for¬ 
warding companies. Both should be made subject to 
the provisions of the interstate commerce act.” 

See also Chicago, M., St. P. & Pac. R. Co. v. Acme Fast 
Freight, 336 U.S. 465, 477; Freight Forwarding Investiga¬ 
tion, 229 I.C.C. 201, 211. 

In 1878 the Acting Attorney General of the United States 
held, 16 Ops. Atty. Gen. 607, that the reduced rate cove¬ 
nant in land-grant acts did not apply to shipments handled 
for the Government by express companies. In that opinion, 
the Attorney General said (p. 610): 

“The Act of 1875 refers to no parties excepting rail¬ 
road companies. It therefore furnishes no rule of 
action for the cases mentioned. 

“Leaving that act, therefore, out of consideration, 
it seems to me that generallv in the cases in which of- 
ficers of the United States require the services of com¬ 
mon carriers other than the railroad company over 
whose line the transportation is to be done, such serv¬ 
ices constitute an additional consideration of so much 
weight as to prevent any presumption of impropriety 
in the rate. For instance, if the United States have 
occasion for the services of an express company upon 
a line, part or all of which lies over a land-grant road, 
inasmuch as the connection and the rates as between 
the express company and the railroad company are 
fixed by general arrangement, it would probably be 


impracticable for the United States to obtain a deduc¬ 
tion for toll. In such case, although the item of trans¬ 
portation done by the United States through the ex¬ 
press company may go to swell the amount of toll re¬ 
ceived by the land-grant railroad company, it seems 
that this would be a case of remota causa, not within 
the terms of exclusion of the land-grant act.” 

The ruling of the Attorney General was recognized and 
followed by the Comptroller of the Treasury for many 
years, as well as by the Comptroller General. See 8 Comp. 
Gen. 484. In the decision cited, the Comptroller General, 
in 1929, refused to follow the Attorney General’s ruling 
in connection with the Railway Express Agency, Inc. He 
ruled with respect to that company that its services to the 
United States were subject to land-grant deductions. The 
opinion makes clear that the only reason for so ruling 
was that Railway Express Agency, Inc. was not an in¬ 
dependent enterprise, but was a new corporation organized 
by the railroads to serve as their agency and instrumental¬ 
ity in conducting the express business. He recognized, how¬ 
ever, that prior to the organization of Railway Express 
Agency, Inc.,— 

# express service was performed by an agency 
distinct and separate from the railroads, and for that 
reason, the grant subjecting the railroad to deduc¬ 
tions being to the railroad itself, there was no privity 
insofar as the express agency was concerned to subject 
it to such deductions, regardless of the fact that under 
agreements existing between the railroad company and 
the express company a part of the express charges 
was a revenue of the railroad.”' 8 Comp. Gen. 484, 486. 

Although the Comptroller General now claims that freight 
forwarders in general and Appellant in particular are sub¬ 
ject to land-grant obligations in connection with their serv¬ 
ices to the Government, his reasoning is directly in conflict 
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with the reasoning that exempted express companies prior 
to the organization of Railway Express Agency, Inc. as a 
railroad instrumentality. If independent express compa¬ 
nies may carry Government traffic without land-grant deduc¬ 
tion, independent forwarders such as appellant (who are 
no more in privity with the underlying railroads than were 
the independent express companies) must have identical 
rights. 

Conclusion 

For the foregoing reasons, the judgment of the District 
Court should be reversed insofar as it dismissed with prej¬ 
udice Appellant’s claim for $3,015.04, with instructions to 
the District Court to enter judgment in Appellant’s favor 
for that amount. 

Respectfully submitted, 

Robert E. Quirk, 

Attorney for Appellant , 

Investment Building, 

Washington, D. C. 


September 22,1953. 
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SJmtefc States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11898 

National Carloading Corporation, appellant 

v. 

United States of America, appellee 


BRIEF FOR THE APPELLEE WITH SUPPLEMENTAL APPENDIX 


STATEMENT OF THE CASE 

The facts, stated by the appellant, require a counterstate¬ 
ment in certain essential respects. The controversy in this 
case relates to 60 different bills of the appellant, covering over 
300 different shipments. (S. App. infra, p. 28.) x These ship¬ 
ments were made in the period from October 1941 through 
January 1944. Most of the shipments were made from 
October 1941 to January 1943. 

The facts of one shipment were stipulated as representative 
of all (J. App. 24,29). As the bill of lading covering this ship¬ 
ment shows, this was a shipment on October 7, 1941, of 800 
pounds of iron valves from Pittsburgh, Pennsylvania, to Rich¬ 
mond, California (J. App. 29). The valves were an item of 
supply for the Emergency Ship Construction Program, pur¬ 
chased by the United States Maritime Commission from Man¬ 
ning, Maxwell <fc Moore, Inc., at Pittsburgh, Pennsylvania, to 

• 1 The shipments are those referred to in paragraph 2 of the stipulated 
facts (J. App. 24) and are tabulated in Exhibit A, which is reprinted as a 
supplemental appendix with this brief and referred to as S. App. infra, 

p. 28. 


(1) 
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be delivered to the Richmond Shipbuilding Corporation at 
Richmond, California. 

The specific movement of this shipment can be fairly in¬ 
ferred from the general description of the handling of such 
shipments by appellant in freight forwarder service. (J. App. 
24-25. The shipment was picked up by appellant’s truck at the 
point of origin in Pittsburgh, at which time a Government bill 
of lading was issued covering the shipment from point of origin 
to ultimate destination. It was obviously a small shipment, of 
less-carload dimensions. The appellant then assembled this 
shipment with other less-carload shipments and delivered it in 
a carload lot to a railroad at Pittsburgh for transportation by 
rail to the rail point nearest the ultimate destination, at Rich¬ 
mond. California. Appellant secured the use of the railroad 
for this shipment by a contract, in the form of a uniform or 
commercial bill of lading (Ex. C-l, S. App. infra, 29). 2 Upon 
completion of the rail transportation, appellant received the 
valves from the railroad and delivered them by truck to the 
shipyard. 

In the meantime, the original government bill of lading for 
the iron valves was properly accomplished, that is, it was mailed 
to the consignee, Richmond Shipbuilding Corporation, and on 
January 5, 1952, the Richmond Shipbuilding Corporation sur¬ 
rendered the original government bill of lading to appellant, 
with an indorsement at the bottom of the bill that the goods had 
been received (J. App. 29). Shortly thereafter, appellant sub¬ 
mitted its freight voucher for the charges due for the trans¬ 
portation of the iron valves, together with other items, to the 
Maritime Commission for payment. The voucher covering the 
shipment of iron valves is in evidence (Ex. D-l, J. App. 32). 
In submitting the voucher, appellant certified “that the rates 
charged are not in excess of the lowest net rates available for 
the Government, based on tariffs effective at the date of serv- 

1 Exhibit C-l. S. App. 2&-31 is a copy of a typical commercial bill of lading 
used in connection with the shipments involved in this case (J. App. 25). It 
was not possible to locate the commercial bill of lading for the rail transpor¬ 
tation of the iron valves, but Exhibit C does present the relevant facts show¬ 
ing the terms upon which appellant secured the use of railroads for the 
transportation of the shipments involved in this case. 
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ice.” Appellant’s bills were paid as presented, subject to post¬ 
audit and assessment of overcharges by the General Accounting 
Office, pursuant to 49 U. S. C. 66, infra. 

On October 28, 1943, the General Accounting Office notified 
appellant that its bill for the freight charges for the shipment 
of the iron valves contained an overcharge in the amount of 
$6.41 because the amount originally paid did not reflect the 
land grant deduction from the published tariff (Ex. E, S. 
App., infra 32, 33). Appellant agrees that this is the amount 
of the land-grant deduction, if land grant rates are applicable 
(Ex. A, columns 13 and 14, S. App., infra, 28). This con¬ 
cession means that there is no dispute concerning the railroad 
route, which yields the lowest net rate to the Government for 
the shipment of the iron valves from Pittsburgh, Pennsylvania, 
to Richmond, California. See Southern Railway Co.v.United 
States , 322 U. S. 72,75. 

Appellant, however, did not agree that land-grant rates are 
applicable and the amount of the overcharge was deducted 
from a later bill. The question here is the proper rate appli¬ 
cable to the shipment of 800 pounds of iron valves from Pitts¬ 
burgh, Pennsylvania, to Richmond, California, and the other 
shipments which it typifies. 

The question of the application of the land-grant rates to 
the charges of freight forwarder has not been confined to the 
shipments involved in this case. As far back as 1921, the 
Comptroller of the Treasury notified freight forwarders, by a * 
ruling made public in published decisions of the Comptroller, 
that the transportation of Government property over land- 
grant lines by a freight forwarder was subject to land-grant 
rates. 27 Comp. Dec. 1043. Again on March 16, 1938, in 
connection with a specific bill of the appellant in this case, the 
Acting Comptroller General notified appellant that its charges 
for the transportation of government property were subject 
to reduced land-grant rates (Exhibit F, J. App. 35-36). 

Furthermore, on September 14, 1942, appellant entered into 
an agreement with the War Department providing that— . 
land grant rates will not be applicable to the transporta¬ 
tion [of government property in freight forwarder serv¬ 
ice] provided a certificate in substantially the follow- 



ing language has been inserted on or attached to the bill 
of lading (MS. Comp. Gen., B-255S3, May 4, 1942, and 
May 23,1942): 

“ADMINISTRATIVELY DETERMINED THAT 
THIS FREIGHT FORWARDER SERVICE IS RE¬ 
QUIRED TO MEET THE NEEDS OF THE GOV¬ 
ERNMENT AND THAT EQUIVALENT SERVICE 
BY OTHER MEANS IS NOT AVAILABLE AT 
LOWER COST. 


(Signature and rank of certifying officer) 

(Exhibit G, S. App. infra, 33, 35.) 

There was no such certificate in the bills of lading in dispute 
in this case. On the contrary, it is expressly stipulated that 
there was no agreement for special services with regard to the 
shipments in controversy (J. App. 26; Findings of Fact 6, 
J. App. 13). 3 

It is to be noted that, even as to the shipments covered by 
the September 14, 1942 agreement, on which appellant’s 
charges were not to be subject to land-grant reductions, the 
Government, by contemporaneous agreement with the rail¬ 
roads, secured the land-grant reduction involved in any trans¬ 
portation of government property in freight forwarder service 
from the railroads (S. App. infra, 38). In short, the excep¬ 
tion of freight forwarder charges from land-grant reductions 
was effected only by a specific agreement with the freight for¬ 
warder to that effect and whenever there was such an agree¬ 
ment, the Government obtained the land-grant reduction di¬ 
rectly from the railroads. 

Appellant contends in this Court, as it did in the District 
Court, that notwithstanding the absence of any special agree- 

• * The stipulation shows that of the amount sued for, $2,117.28 was cov¬ 
ered by agreements for special services, and judgment in this amount was 
entered for appellant by the District Court. (J. App. 15.) While the 
stipulation shows only $2,188.13 as not covered by an agreement for spe¬ 
cial services (J. App. 20-27), the dismissal of appellant’s claim for $3,- 
015.04 reflects the final agreed amount in this category, after deducting 
the amount of $325.40 dismissed without prejudice and a $60.00 overstate¬ 
ment of the accounts. (Sec J. App. 13-14, Finding of Fact 7.) 
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ment, its charges for the transportation of Government prop¬ 
erty over a land-grant aided railroad are nevertheless not 
subject to land-grant reductions. Appellant rests its position 
on the ground that its contracts for transportation did not pro¬ 
vide for land-grant rates, and that the statutes providing for 
the land-grant rates are not applicable to a freight forwarder 
making use of land-grant railroads for the transportation of 
Government property. The District Court found that the 
contracts involved in this case were intended to afford the Gov¬ 
ernment the benefit of the applicable land-grant rates for any 
use of land-grant railroads or railroad routes subject to land- 
grant rates (J. App. 13). It has further found that— 

# * * In the performance of the contracts represented 
by said bills of lading, plaintiff used land-grant railroads 
or railroad routes subject to land-grant rates. The use 
of railroads by the plaintiff in the performance of the 
contracts represented by said bills of lading was a regu¬ 
lar part of plaintiff’s business as a freight forwarder. 
Plaintiff is a transportation company and operates a 
service directly connected with the transportation of 
goods by railroad (idem). 

The District Court concluded, among other things, that— 
The use of railroads for the transportation of property 
of the United States by the plaintiff as a freight for¬ 
warder is a use of railroads for the transportation of 
property of the United States within the meaning of 
land-grant acts, providing for reduced rates to the 
United States (J. App. 14). 

We submit that the findings of fact of the District Court are 
free from error and that its conclusions of law are correct. 

STATUTES INVOLVED 

Appellant has reprinted at pages 7-8 of its brief the following 
statutes: 

(1) The terms of the most prevalent condition of the land 
grant acts, as set forth in Section 4 of the Act of September 20, 
1850, 9 Stat. 466, 467. 

280104—53 - 2 
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(2) The Act of June 7, 1924, 43 Stat. 486, 10 U. S. C. 1375; 
and 

(3) Section 321 (a) of the Transportation Act of 1940, 54 . 
Stat. 954,49 U. S. C. 65 (Historical Note). 

There is also involved: 

(4) Section 322 of the Transportation Act of 1940, 54 Stat. 
955,49 XJ. S. C. 66, reading as follows: 

Payment for transportation of the United States mail 
and of persons or property for or on behalf of the United 
States by any common carrier subject to the Interstate 
Commerce Act, as amended, or the Civil Aeronautics Act 
of 1938, shall be made upon presentation of bills there¬ 
for, prior to audit or settlement by the General Ac¬ 
counting Office, but the right is reserved to the United 
States Government to deduct the amount of any over¬ 
payment to any such carrier from any amount subse¬ 
quently found to be due such carrier. 

SUMMARY OF ARGUMENT 

The land-grant acts are the several statutes enacted mainly 
during the years 1850-1870, under which the United States 
received certain concessions in return for a grant of federal 
lands to aid the construction of a railroad. The land-grant acts 
typically provide that the railroad shall be a highway free for 
the use of the Government of the United States for the trans¬ 
portation of its troops or property. By virtue of these acts 
(until their repeal in 1946), charges for the use of a land-grant 
railroad in the performance of transportation services to the 
United States are subject to reduced land-grant rates. The 
otherwise applicable charges, usually set forth in a published 
tariff of a transportation company, must be reduced by an 
amount which reflects any such use of land-grant railroads. 
The amount of the reduction has been fixed by the Act of June 
7,1924, 10 U. S. C. 1375, supra , at 50% of the published tariff. 
Accordingly, the first question to be determined is whether the 
land-grant acts are applicable to the transportation in question. 
If they are applicable, the next question is whether the Govern¬ 
ment has by contract agreed to waive the benefit of the land- 
grant reduction. 


7 


We show first that the transportation of government prop¬ 
erty over land-grant railroads in freight forwarder service 
comes with the literal terms of the land-grant acts. Appel¬ 
lant, a transportation company, used land-grant roads in the 
performance of its contract for the transportation of govern¬ 
ment property, and its charges included the cost of the use 
of these roads. Appellant’s major contention that the land- 
grants apply only to railroads, and not to freight forwarders, 
is answered by two decisions of the United States Supreme 
Court. In the first decision, Lake Superior & Mississippi 
Railroad Co. v. United States, 93 U. S. 442, the Supreme Court 
pointed out that, historically, the land-grant acts contem¬ 
plated that the United States would use the land-grant rail¬ 
roads for the transportation of its property by hiring trans¬ 
portation companies which have no interest in the railroads 
themselves but use the railroads to conduct a carrying busi¬ 
ness on the railroads. Freight forwarders are just such trans¬ 
portation companies, they were engaged in the carrying busi¬ 
ness on railroads at the time of the land-grant acts. Moreover, 
appellant is not, as it contends, so different from railroads that 
it should not be subject to land-grant acts. Appellant is in 
fact, a wholly owned subsidiary of three railroads, and its 
business is a part of, and directly related to, railroad trans¬ 
portation. The essential operation of a freight forwarder is 
to provide railroad carload service for individual less carload 
shippers. It makes use of land-grant railroads as a regular 
part of its business, and as this Court has said, performs 
“railroad-like” functions. Universal Carloading Corp v. Rail¬ 
road Retirement Board, 84 App. D. C. 188,189,172 F. 2d. 22,24. 

In the second major decision, Chicago, St. P., M. & Omaha 
Ry. Co. v. United States, 217 U. S. 180, the Supreme Court held 
that the land-grant acts applied to the use of land-grant rail¬ 
roads for the transportation of government property by any 
person or company whatever, and regardless of the terms upon 
which the person having the contract for the transportation 
with the Government, secures the use of land-grant railroads. 
The Omaha decision disposes of appellant’s contention that its 
charges are not subject to land-grant rates because it secured 
the use of railroads for the transportation of government prop- 


erty, as a commercial shipper without the benefit of the land- 
grant rate. The terms upon whiih appellant secures the use 
of railroads to perform its contracts for the transportation of 
government property over land-grant railroads are immaterial 
to the protection of the land-grant rate for any such transporta¬ 
tion. Moreover, appellant cannot complain of this result, 
since the rates which appellant pays railroads for the trans¬ 
portation of government property are less than the rates it 
charges the Government, even with the land-grant reduction. 
The freight forwarder pays carload rates, but charges on the 
basis of the higher less-carload rates. We conclude our first 
point by showing that under long settled administrative rul¬ 
ings, which are entitled to great weight, the land-grant acts 
apply to freight forwarder charges for transportation of gov¬ 
ernment property. 

Our second point is that the contracts for the transportation 
of government property, in the case at bar, did not except this 
transportation from the land-grant acts. On the contrary, the 
contracts, embodied in government bills of lading, specified that 
the charges for the transportation shall not exceed the “lowest 
net rates available for the Government, based on the tariffs 
effective at the date of service.” This provision means that 
the rate shall be the published tariff on the route between the 
transportation points which has the most land-grant mileage 
and, therefore, with the deduction of land-grant rates, yields 
the lowest net rate to the Government. In addition, the ship¬ 
ments were made on government bills of lading which invoke 
the land-grant rates, if the shipment is in fact government 
property. Appellant had notice that its charges were subject 
to land-grant deduction. The land-grant benefits are a valu¬ 
able right that can be waived only by a contract for special 
services, or lower rates than the net land-grant rates. None 
of the contracts in dispute contained any agreement for special 
services or lower rates, and the record shows that even when 
the Government agreed to waive land-grant rates for special 
services by freight forwarders, it did so under arrangements 
with the railroads which protected the land grant benefits. In 
the case at bar, appellant contracted “in,” and not “out” of the 
land-grant acts. 
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ARGUMENT 

I. The land-grant rates are applicable to the charges of freight 
forwarders for the transportation of government property 
over land-grant railroads 

Introduction—The applicable statutes 

Appellant, a freight forwarder, furnished transportation for 
government property and used land-grant railroads to perform 
the service. The question is whether appellant’s charges for 
this service are subject to the land-grant rates. The land- 
grant acts provided reduced rates for the transportation of gov¬ 
ernment property over land-grant railroads. The land-grant 
acts apply to any transportation of government property over 
railroads, aided by land-grant, if the shipment in fact falls 
within the terms of the statutes relating to the land-grant rates. 
United States v. Powell, 330 U. S. 238; Northern Pacific Rail - 
way v. United States, 330 U. S. 248; Henry H. Cross Co. v. 
United States, 133 F. 2d 183 (C. A. 7); Southern Pacific Co. v. 
Reconstruction Finance Corp., 161 F. 2d 76 (C. A. 9). 

Unlike appellant, appellee has no difficulty in citing the spe¬ 
cific terms of the applicable statutes. They are (1) Section 
321 (a) of the Transportation Act of 1940, supra (2) the Act 
of September 20, 1850, 9 Stat. 446, supra, which sets forth the 
terms of the most prevalent condition of land-grant acts, and 
(3) 10 U. S. C. 1375, supra, which fixes the amount of the land- 
grant deduction from the tariff rate. Appellant’s references 
to the lack of citation of the applicable statutes (Appellant’s 
Brief, pp. 7, 23) refer only to the fact that a full list of all the 
land-grant acts was not cited in the court below. This wras not 
done, however, because it was unnecessary. Appellant in its 
reply to the answer, as amended, stated the provisions of the 
land-grant acts in question (J. App. 6-7). Thus, appellant 
alleged that— 

During the early development of the railroads in the 
United States, Congress granted tracts of land to the 
railroads to aid their development. In consideration 
of the land grants, the railroads agreed to confer the 
free use by the U. S. Goverment of the granted roadbed 
of such railroads as a highway for the transportation 
by the Government in its own vehicle or in vehicles 
procured and employed at its expense. 
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In addition, the stipulation of facts presented, as Exhibit J, 
the following document: 

“History of Land Grant Provisions for Reduced Rate 
on Free Transportation up to Passage of Transporta¬ 
tion Act, 1940,” submitted by Mr. Joseph Eastman, as 
Director of Defense Transportation and member, Inter¬ 
state Commerce Commission, and found at pages 9-10 
in the Hearings before a Subcommittee of the Com¬ 
mittee on Interstate and Foreign Commerce, House of 
Representatives, 78th Congress, Second Session, on H. R. 
4184, dated March 16, 17, 18, 21, 22, and 23, 1944 
(J. App. 28). 

This Exhibit stated the same terms of the land-grant acts 
referred to in appellant’s reply: 

A majority of the land-grant acts, including the act 
of September 20, 1850 (9 Stat. 466), granting lands in 
aid of the Illinois Central, all of the other acts prior 
to July 1, 1S62, and some thereafter, provided in sub¬ 
stance that the aided railroads should be public high¬ 
ways for the use of the Federal Government, free from 
any toll or other charge for the transportation of its 
troops or property. The railroads receiving grants 
subject to this provision are hereinafter called free-toll 
lines (S. App. infra, 40). 

The court below obviously knew the terms of the land-grant 
acts, for in reliance upon the pleadings, the stipulated exhibits, 
and the arguments of counsel, it said: 

# * * a common provision of such [land grant] con¬ 
tracts was that the railroad should be and remain a pub¬ 
lic highway for the use of the Government of the United 
States, free from toll or other charge upon the trans¬ 
portation of any property or troops of the United States 
(J. App. 17). 

It is apparent, too, that appellant in its brief here, despite its 
protestations, has no difficulty in stating the substance of the 
statutes involved. It notes that the most prevalent condition 
of the land-grant statutes provides that: 

the said railroad shall be and remain a public highway 
for the use of the Government of the United States, free 
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from toll or other charges upon the transportation of 
property or troops of the United States (Appellant’s 
Brief, p. 25). 4 

10 U. S. C. 1375, it will be recalled, fixed the amount of the 
land-grant deduction at 50% of the applicable tariff “for 
the transportation of property of the United States over any 
railroad” aided by land-grant. 

The applicable statutes are therefore in plain view and we 
now turn to the first one, Section 321 (a) of the Transportation 
Act of 1940. 

A. The transportation of government property in this case comes within 

the exception of Section 321 (a) of the Transportation Act of 1940 

The shipments in the case at bar moved during the years 
1941 to 1944. During this period (and until the repeal of 
the land-grant acts in 1946), Section 321 (a) of the Transpor¬ 
tation Act of 1940, supra, provided that the government should 
pay the full rate for the transportation of its property, except 
for transportation of property of the United States moving 
for a military or naval and not for civil use. It is, therefore, 
first necessary to determine whether the shipments fall within 
the terms of this exception. Appellant has suggested that 
there may be some question on this point, because, it says, the 
property was “nowhere described as military or naval prop¬ 
erty” (Appellant’s Brief, pp. 4, 20). Appellant,, however, has 
actually admitted that the shipments in question were moving 
for a military use within the meaning of Section 321 (a). 
Appellant states at page 8 of its brief that: “It is. agreed that 
the shipments here involved were within the excepting clause 
of the Act of September 18, 1940.” (This is Section 321 (a) 
of the Transportation Act of 1940.) Moreover, it was stip¬ 
ulated that if the shipments had been tendered directly to 
a railroad, they would have been subject to the land-grant 
rates (J. App. 25)v. :i In any case, the representative shipment 

4 Appellant states this observation was made by the Supreme Court in 
Southern Pacific Co. t. United States,- 307 U. S. 393, 399, note 9. We sug¬ 
gest that the common citation to the most prevalent terms of the land-grant 
acts by the Supreme Court, Mr. Joseph Eastman, and appellant in Its 
pleadings here, is sufficient for the purposes of this case. 
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in this case consisted of iron valves for the wartime construc¬ 
tion of maritime vessels. The Supreme Court has squarely 
held “that procurement of cargo and transport vessels by the 
Maritime Commission is an outstanding example” of a mili¬ 
tary use, within the meaning of Section 321 (a). Northern 
Pacific Railway Co. v. United States , 330 U. S. 248, 253. 

Since the shipments, in this case, come within the exception 
of Section 321 (a), the Government is not required to pay the 
commercial charges, if the reduced rates of the land-grant acts 
are applicable. 

B. The transportation of government property in this case comes within 
the terms of the typical land grant acts and 10 U. S. C. 1375 

1. These acts on their face are applicable 

We submit that the transportation involved in this case falls 
within the literal terms of the two applicable statutes. The 
land-grant acts provide that an aided railroad shall be a public 
highway for the use of the Government of the United States 
free from toll or other charge upon the transportation of any 
property of the United States, and the provisions of 10 U. S. C. 
1375 fix the amount of the land-grant reduction from the appli¬ 
cable tariffs, for the transportation of property of the United 
States over an aided railroad. The court below has found— 
and there is no question—that appellant used land-grant rail¬ 
roads, or railroad routes subject to land-grant rates, in the per¬ 
formance of its contract for the transportation of government 
property (J. App. 13). 5 

Appellant nevertheless argues that the statutes do not apply 
to the transportation service furnished by a freight forwarder, 
because, it says, the statutes apply only to railroads (Appel¬ 
lant’s Brief, pp. 26-27); a freight forwarder is not a railroad 
and does not provide railroad transportation, but a different 
kind of service (Appellant’s Brief, pp. 28-29). In addition it 
claims that it would be unjust to apply land-grant rates to 

* The reference to railroad routes subject to land-grant rates means that 
appellant may also have used non-aided railroads which have agreed that 
their rates will be subject to the land-grant reductions. These so-called 
equalization agreements covered virtually all railroads competing with land- 
grant lines. See Southern Railway Co. v. United States, 322 U. S. 72; United 
States v. Poiccll, 330 U. S. at 240. n. 2. 
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freight forwarder service (Appellant’s Brief, p. 30); and fur¬ 
ther that established administrative rulings have held that 
freight forwarder service is not subject to land-grant rates (Ap¬ 
pellant’s Brief, pp. 31-33). We believe that each of these con¬ 
tentions is without merit. We urge that the literal applica¬ 
tion of the land grants acts to the use of land-grant railroads 
by a fi-eight forwarder for the transportation of government 
property is also supported by the decisions construing the acts, 
the equities in the case and prior administrative rulings. 

2. The land-grant acts apply not only to the use of aided railroads by a rail¬ 
road, but by any person or company whatever, including transportation 
companies like freight forwarders, regardless of the terms upon which 
the latter secures the use of aided railroads 

Appellant’s chief argument that the land-grant acts apply 
only to railroads is fully answered by the two decisions of the 
Supreme Court construing the land grant acts. Lake Superior 
& Mississippi Railroad Co. v. United States, 93 U. S. 442; 
Chicago, St. P. M. & Omaha Ry. Co. v. United States, 217 U. S. 
180. ^In the Lake Superior case, the Supreme Court construed 
the very land grant act which is referred to in the pleadings 
in the case at bar, the exhibits herein, and discussed in the ar¬ 
gument below. The question was whether the Government 
had to pay any charge whatever for the transportation of prop¬ 
erty over railroads aided on the condition that they “shall be 
highways for the use of the government free from- all tolls or 
other transportation of its property or troops.” 93 U. S. 443. 
The Court ruled that while these grants gave the Government 
the free use of the railroad track, the Government would have 
to pay for the locomotives and rolling stock used in the trans¬ 
portation of its property over the tracks. 

In reaching this result, the Court examined in detail the 
history of the land grant acts and pointed out that, at the time 
of the grants, the railroads were literally a kind of highway 
like canals and toll roads. The grant of a free highway, there¬ 
fore, granted only the use of the highway and not the vehicles 
that used the highway. To enjoy its right of free use of the 
highway, the Government was to employ the services of such 
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railroads and transportation companies as it desired. Thus, 
the Court said: 

It is undoubtedly true, that, in practice, railroads, as 
a general thing, are only operated by the companies that 
own them, or by those with whom they have permanent 
arrangements for the purpose. These companies have 
a practical, if not a legal, monopoly of their use. The 
great expense of constructing and managing cars and 
motive power fit to be used on railroads as they have 
actually developed, the difficulty of strict compliance 
with the regulations adopted, and the diversified ways in 
which the companies could make the transportation 
business uncomfortable to those who might attempt to 
carry it on, are a most effectual security against any 
interference with their business as carried on by them¬ 
selves. And in some of the States where railroads were 
originally declared public highways, the right of the 
public to use them has been expressly abrogated—as in 
Massachusetts, for example, by the act of 1845. See 
Railroad Laws and Ch. 648. 

But the ascertained impracticability of the general and 
indiscriminate public use of these great thoroughfares 
does not preclude their use by transportation companies 
having no interest in the roads themselves. Such com¬ 
panies, in fact, are actually engaged in conducting a vast 
carrying business on the principal lines of railroad 
throughout the country. [Italics added.] (93 U. S. at 
449-450.) 

And again the Court observed: 

The objection that it would be inconvenient for 
government to provide locomotives and cars for the per¬ 
formance of its transportation cannot be properly urged. 
The government can do what it always has done, with¬ 
out experiencing any difficulty—employ the services of 
the railroad and transportation companies which have 
provided these accommodations (93 U. S. at 454).“ 

’Appellant in its reply recognized this construction of the land-grant 
acts, when it stated that the land-grants conferred the “free use by the 
United States Government of the granted roadbed railroads as a highway 
for the transportation by the government in its own vehicle or in vehicles 
procured and employed at its expense” (J. App. 7). 


On this analysis, the Supreme Court held that the railroads 
could charge the Government for the use of locomotives and 
cars, but the Government was entitled to the free use of the 
tracks. 7 In our view, the Lake Superior decision therefore 
stands for the proposition that the benefit of the land-grant 
attaches to the use of the aided railroad; it is not dependent 
upon the nature of the contractor whom the government hires 
to make use of the aided railroad for the transportation of 
government property. 

This is precisely the ruling in the second major decision of 
the Supreme Court construing the land-grant acts so as to 
require an adjustment of compensation for the transportation 
of government property, referred to in 10 U. S. 1375. Chicago, 
St. P. & M. & Omaha Ry. Co. v. United States, 217 U. S. 180. 
In the Omaha case, the railroad was awarded a contract for 
the carriage of mail, under a statute which provided the rates 
therefor, with a proviso that: 

railroad companies, whose railroad was constructed in 
whole or in part by a grant of land on the condition 
that the mails should be transported over their road at 
such price as Congress should by law direct, shall re¬ 
ceive only SO per centum of the compensation author¬ 
ized by this Act. 217 U. S. at 181. 8 
The railroad involved in the Omaha case was not itself an aided 
railroad, but in the performance of its contract for mail car¬ 
riage, it used two land-grant railroads, the Great Northern and 
the Illinois Central, for a portion of the route. (See Map at 
217 U. S. at 182.) 

The Omaha Railroad was neither a party to the grant nor 
a successor company, nor had it received any benefits directly 


7 The railroads recovered 66%% of the total transportation charges in 
the Court of Claims, until Congress by legislation preceding 10 U. S. C. 1375 
fixed the rate of 50%. (See S. App. infra, 41). 

*This statute fixed the rate for so called ‘‘Congressional rate” lines, and 
not for the “free highway” or free toll lines. In the case related to the 
Omaha decision, the Court of Claims suggested that there might be a dis¬ 
tinction between the two types of land grant conditions. See Astoria <£ 
Columbia River R. R. Co. v. United States, 41 C. Cls., infra, p. 306. We 
believe the distinction is not well founded nor does appellant urge the dis¬ 
tinction. In any event, 10 U. S. C. 1375 expressly refers to both types of 
land-grant conditions and applies the same rules of construction to both. 


16 


or indirectly from the grant. It secured the general use of the 
aided railroads by an agreement which simply permitted it to 
run trains on the aided roads, without giving it any right, title 
or interest of any kind in the roads. Moreover, the Omaha paid 
the aided railroads a flat monthly rental for the use of their 
roads, without regard to the land-grant deduction on any of the 
freight. See Transcript of Record, Supreme Court, October 
Term, 1909, pp. 7-9. 

• The Court of Claims ruled the Postmaster had properly 
deducted 20% from the charges of the Omaha railroad for the 
portion of the tranportation of the mail over the aided rail¬ 
roads (43 C. Cls. 595, 41 C. Cls. 2S1), while a Circuit 
Court in a similar case had held the deduction improper, 
United States v. Astoria & C. R. R. Co., 131 Fed. 1006.® In 
holding that the Court of Claims was right and the Circuit 
Court wrong, the Supreme Court rejected the contention made 
in that case, as appellant urges here (Br. 27), that the land- 
grant rate for the transportation of mails over the aided roads 
was limited to a contract for transportation between the United 
States and the aided road or a company having some property 
interest in the aided road. The Supreme Court sustained the 
land-grant deduction from the otherwise applicable rate due 
the contracting carrier for its transportation of the mails, ex¬ 
pressly on the ground that the land-grant imposed a service on 
any use of the road, as well as upon the aided company. The 
contracting carrier strenuously urged (217 U. S. at 187), as the 
Circuit Court had ruled (131 Fed. 1006), that the land-grant 
rate was only enforceable against the aided railroad, or parties 
privy to the land-grant, as a covenant running with the land. 
But the Supreme Court held that, far from being required to 
collect the land-grant deduction from the company owning the 
aided road out of its share of the mail revenue, the Government 
could deduct the land grant from the charges of any user of 
the road whose charges for transportation services included a 
charge for transportation over the aided road, regardless of the 

'The Court of Claims decision reported at 43 C. Cls. 595 is only an entry 
of judgment on the claim of the Omaha railroad, based upon the opinion in 
the Astoria <£ Columbia case reported at 41 C. Cls. 2S4. 


terms upon which it secured the use of the aided road. As the 
Court said (217 U. S. at 188): 

We have noticed and commented on one concession of 
appellant. Another is made, which we quote with its 
qualifications, as follows: “We do not contend that a 
land-aided road can be sold, either in whole or in part, 
so as to aviod its obligations to the government. To 
this extent we concede that the obligation runs with 
the railroad aided by land grant, but the act does not 
say that companies permitted simply to run trains on 
the road shall suffer reductions. They receive no aid 
from the grant, and are neither within the terms or the 
reason of the statute.” Of course, the statute did not 
deal with other companies or with deductions. It would 
be very strange if it had. It either imposed a service on 
the companies or on the road as well. If on the com¬ 
panies alone, there would necessarily be exclusion of all 
others. If on the roads as well, it would comprehend 
all that used them. If a difference in degree of use or a 
participation in the use by other companies than the 
aided ones, had been intended it would have been ex¬ 
pressed. The concession as to the effect of the sale or 
lease of the road is fatal. Ae we have already said, the 
obligation is either upon the aided companies, to be 
enforced by remedies against them, or it is on the prop¬ 
erty as well, and if on the property, necessarily on it 
by whatever company or person it is used. [Italics 
added.] 

We believe the Omaha ruling is applicable and controlling 
here. Since appellant used land-grant railroads to furnish 
transportation services to the United States, it falls squarely 
within the rule that the obligation to provide the land-grant 
rate applies to the use of land-grant railroad by “whatever com¬ 
pany or person it is used.” 

Appellant refers to the fact that the freight forwarder fur¬ 
nishes the complete transportation service, that it is not an 
agent but a common carrier in its own right, that it secures the 


use of the railroads as a shipper, not as a carrier, that it performs 
certain pick-up and delivery service, and that it is liable for 
any losses in the course of transportation (Appellant’s Brief, 
p. 29). Far from supporting appellant’s position, these fea¬ 
tures of freight forwarder service lend strong support to the 
application of the land-grant acts to this service. The freight 
forwarder, being responsible for the complete transportation 
service, is responsible for the use of the land-grant railroad and 
it is, therefore, responsible for the protection of the land-grant 
rate to the United States. It is immaterial whether appellant 
secured the use of the railroad for the transportation of govern¬ 
ment property as an agent of the United States or used the rail¬ 
roads as an independent contractor for the transportation of 
government property, it used land-grant railroads to perform 
its service and under the decisions of the Supreme Court, this 
use was subject to land-grant rates. 

Our position is further supported by the fact that the ap¬ 
plication of land-grant deduction to the charges of freight for¬ 
warders who make a business of using the railroad “highway” 
to furnish the entire transportation is in accordance with the 
original intent and purpose of the land-grant acts. The freight 
forwarder is at the very least “a transportation company hav¬ 
ing no interest in the roads themselves * * * actually en¬ 
gaged in conducting a vast carrying business on the principal 
lines of railroad throughout the country,” described as a typical 
historical user of railroads. 93 U. S. 450. Freight forwarders 
like appellant were engaged in the carrying business on other 
common carriers at the time of the land-grant acts. See Teal 
v. Sears and Griffith , 9 Barb. (N. Y.) 317 (1850); Read v. 
Spaulding, 30 N. Y. 631 (1S60). Appellant here is a creature 
of railroads being almost 100% owned by three railroads 
jointly. 

Chicago, M., St. P. & P. R. R. Co. v. Acme Fast Freight, 336 
U. S. 465, relied upon by appellant supports our position rather 
than that of appellant. That case holds that a freight for¬ 
warder is to be treated as any other shipper in its 'relation to 
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the railroads which it hires to perform its contracts for trans¬ 
portation. This decision rests upon the principle that ship¬ 
ments carried by a railroad in freight forwarder service should 
be treated by the railroad as if they had been tendered to the 
railroad by the owner of the goods. See United States v. Chi¬ 
cago Heights Trucking Co., 310 U. S. 344, 341 and Interstate 
Commerce Commission v. DL&W R. R . Co., 220 U. S. 235. 
Applying this principle here, it follows that the land-grant rate 
is applicable to the transportation of government property in 
freight forwarder service because, as appellant has conceded, 
had the shipments at bar been tendered directly to the 
railroad, rather than through appellant, the land-grant rates 
would apply to the rail less-carload rate for the shipment. This 
is precisely the amount of the deduction which appellee claims 
here. c. f.. National Carloading Corp. v. United States, 105 C. 
Cls. 479, 64 F. Supp. 150. 

Appellant tries to meet this point by arguing that since the 
shipment was tendered by it to the railroad as an indistin¬ 
guishable part of a carload lot. it was impossible to apply the 
land-grant rates to the government shipments that were part 
of the carload. (Appellant's Brief, p. 29.) The fact is, how¬ 
ever, that the commercial bill of lading on which the shipments 
moved by railroad identified each item in the carload. See 
Exhibit C—1, S. App., infra, 29-31. The government shipments 
on the representative bill of lading are fairly distinguishable 
from the rest of the items. In any case, the special agreement 
between the appellant, the Department of the Army and the 
railroads, proves that the land-grant reductions for government 
shipments in freight forwarder service could be definitely com¬ 
puted. We submit, therefore, that appellant could have se¬ 
cured the land-grant reductions from the railroads it used for 
the transportation of government property. 

But appellant's right to the land-grant reductions are im¬ 
material to this case. The Omaha Railroad likewise secured 
the use of the land-grant railroad by a contract entirely 
separate from its contract with the Government to carry the 


mails, and it paid the aided railroad a fee therefor without 
regard to the land-grant rate. The right of the United States 
to the protection of the land-grant rate for the use of a land- 
grant railroad by any person who transports its property can¬ 
not be made to depend upon whether the user secures the pro¬ 
tection of the land-grant rates from the aided company. Ob¬ 
viously. that would, in effect, limit the United States to its 
remedy against the aided company, which is precisely the 
limitation rejected by the Omaha decision. 

3. Appellant furnishes transportation services that are a part of and 
directly connected with railroad transportation 

Appellant s contention that the land-grant acts do not 
apply to it because it is not a railroad is answered by the Lake 
Superior and Omaha decisions which held that the land-grant 
acts apply not only to railroads but to any use of land-grant 
railroads by any person or company whatever. Appellant’s 
argument that the land-grant acts do not apply to its use of 
railroads for the transportation of government property are. 
therefore, without merit. But, additionally, the appellant’s 
contention that its services are different from railroad service 
is answered by the record in this case. The court below has 
found that the appellant is a transportation company that 
operates a service directly connected with the transportation 
of goods by railroad (J. App. 13). This Court has squarely 
held that a freight forwarder performs “railroad-like func¬ 
tions” in holding that freight forwarders, like the appellant, 
owned by railroads, are employers under the Railroad Retire¬ 
ment and Unemployment Compensation Acts. Universal 
Carloading Corp. v. Railroad Retirement Board, 84 App. 
D. C. 18S, 189, 172 F. 2d 22 (C. A. D. C.); to the same effect, 
Universal Carloading Corp. v. Pedrick, 184 F. 2d 64 (C. A. 2), 
certiorari denied, 340 U. S. 905. 

The differences between a freight forwarder and a railroad, 
pointed out by appellant and noted above, are immaterial here. 
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The essential fact is that a freight forwarder makes use of the 
railroads as a regular part of its business in the performance 
of contracts for the transportation of government property. A 
freight forwarder’s business depends upon and is directly re¬ 
lated to railroad transportation. Essentially, a freight for¬ 
warder furnishes railroad carload service for less carload ship¬ 
ments. By assembling numerous less carload shipments from 
several shippers, it is able to combine them into a carload and 
secure the use of railroads for the transportation of the carload 
at railroad carload rates and railroad carload services. It 
charges its customers the higher railroad less-than-carload 
rate; it pays the railroad the carload rate and makes its profit 
on the “spread.” Chicago, etc. v. Acme Fast Freight, 336 U. S. 
at 467; Universal Carloading Corp. v. Railroad Retirement 
Board, supra, 172 F. 2d at 24; National Carloading Corp. v. 
United States, 105 C. Cls. 479. supra; Freight Forwarding In~ 
vestigation, 229 I. C. C. 201. 

4. It is wholly reasonable and just to apply the land-grant reduction to 

appellant's charges 

From what we have just said, it is apparent that the imposi¬ 
tion of the land-grant deduction against the charges of a freight 
forwarder does not work any injustice, even if the freight for¬ 
warder pays the full commercial rate to the railroad which 
hauls the goods, because the freight forwarder pays the railroad 
a lower rate than net rate to the Government. The freight 
forwarder’s charges to the Government are based on the rail 
less carload rate, while the freight forwarder delivers carload 
lots to the railroad and pays a much lower carload rate. In¬ 
deed, this appellant has been satisfied to receive from the Gov¬ 
ernment the rail less-carload rate with land-grant deduction, 
because it, nevertheless, makes a profit on the difference be¬ 
tween rail carload and less-carload rates. National Carloading 
Corp. v. United States, supra. 
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5. Settled administrative rulings have held that appellant's services are 

subject to land-grant statutes 

Since 1921, it has been a fixed ruling of the Comptroller Gen¬ 
eral that freight forwarders are subject to land-grant rates. 27 
Comp. Dec. 1043, ante. p. 3. These rulings are entitled to 
“decided weight,” Southern Pacific R. R. Co. v. U. S., 307 U. S. 
393, 400-401. Appellant’s contention (Appellant’s Brief, pp. 
31-33) that the prior administrative rulings have held that 
freight forwarders are not subject to land-grant rates is in 
error. Appellant relies upon a ruling of the Attorney General 
with regard to the application of land-grant rates to express 
companies. 16 Op. Atty. Gen. 609. This Attorney General’s 
ruling was rendered in 1S7S prior to the 1910 decision in the 
Omaha case, that the land-grant acts apply to use of land- 
grant railroads by any person or company whatever. The rul¬ 
ing. moreover, construed the Act of March 3. 1875, IS Stat. 
453 (10 IT. S. C. 1376). which was confined by its terms to pay¬ 
ment to any railroad company. 1 " The case at bar involves the 
later act of June 7, 1924 (10 V. S. C. 1376). which provides 
for reduced rates for the transportation of property of the 
United States over any land-grant railroad, without restriction 
to railroads, and expressly refers to the decisions of the Su¬ 
preme Court construing land-grant acts. 

In addition, the earlier ruling with regard to express com¬ 
panies was no longer followed after 1928, when the Railway 
Express Company came under the ownership of the railroads. 
8 Comp. Gen. 484. Appellant is a wholly owned subsidiary of 


io -Transportation without charge l>g certain land-grant railroads. No 
money shall hereafter be paid to any railroad company for the transporta¬ 
tion of any property or troops of the United States over any railroad which 
in whole or in part was constructed by the aid of a grant of public land on 
the condition that such railroad should be a public highway for the use of 
the Government of the United States free from toll or other charge, or upon 
any other conditions for the use of such road, for such transportation, nor 
shall any allowance be made for the transportation of officers of the Army 
over any such road when on duty and under orders as military officers of 
the United States: • * •” 
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three railroads" (J. App. 10). Finally, whatever may have 
been the ruling with regard to express companies, the Comp¬ 
troller General has squarely ruled that the transportation of 
government property over land-grant routes by freight for¬ 
warders in general, and appellant in particular, is subject to 
land-grant rates. 27 Comp. Dec. 1043 (J. App. 35-36). 

We submit that the settled administrative interpretation, 
entitled to decided weight, is that freight forwarder transporta¬ 
tion of government property over a land-grant railroad is sub¬ 
ject to land-grant rates. We believe we have shown that the 
land-grant acts are applicable to the transportation of govern¬ 
ment property over land-grant railroads in the circumstances 
of this case. The next question to be determined is whether 
the government has by any contract agreed to waive the benefit 
of the land-grant reductions from the full commercial rate. 

II. The contracts covering the transportation in this case did 
not except the transportation from the land-grant acts but* 
on the contrary, by their terms were intended to afford the 
Government the benefit of the land-grant rates 

A. Exception must be made by express provision and there are no express 

exceptions in the contracts at bar 

The contracts in the case at bar are embodied in a govern¬ 
ment bill of lading and the supporting documents (J. App. 29- 
30). There are no provisions in the contracts excepting the 
transportation from the land-grant acts. In the absence of any 
express agreement for special services or other rates, it is settled 
that carrier cannot charge any more, and the government can¬ 
not pay less than the applicable published rates, less the land- 
grant deductions. Atchison, Topeka & Santa Fe Ry. Co. v. 
United States, 256 U. S. 201, 207, Missouri Pacific R. R. Co. v. 
United States, 71 C. Cls. 650. In fact, it is conceded in the 

11 The fact that the railroads owning appellant are not land-grant roads 
(J. App. 10) is immaterial, since as appellant has conceded (J. App. 25) the 
land-grant reduced rates would apply to shipments tendered directly to 
them (J. App. 25). 


24 


stipulated facts that the shipments in controversy were not 
covered by any agreement for special services that would pro¬ 
vide a consideration to the Government for its waiver of the 
benefits of the land-grants acts. (J. App. 26.) It is settled 
that the land-grant acts confer valuable rights upon the Gov¬ 
ernment which cannot be waived without consideration. 
Southern Railway Co. v. United States , 322 U. S. at 76, where 
the Court said: 

The records show that the privilege of obtaining the 
benefit of rates on land-grant routes is a valuable privi¬ 
lege indeed. We cannot assume that the United States 
intended to surrender any of those benefits by granting 
the equalizing carriers more favorable rates than those 
to which it was lawfully entitled on the land-grant 

routes, unless the purpose to do so was plainly expressed. 

* » * 

The record in this case shows that when the government agreed 
to waive the land-grant reductions for transportation of gov¬ 
ernment property over land-grant railroads in freight forwarder 
service, it did so by contracts expressly providing for the waiver 
of the land-grant rates in return for special services (S. App. 
infra, 35). Moreover, at the time of the agreements for special 
services "with the freight forwarders, the Government reached 
a contemporaneous agreement with the railroads protecting 
the land-grant rate for the transportation of Government prop¬ 
erty in freight forwarder service (S. App. infra, 37-38). 

B. The contracts in the case at bar, in fact, provide for the application of 

the land-grant rates 

The Court below found— 

By the terms of said bills of lading, the shipments 
were to be made at the lowest rates available to the 
Government, unless otherwise indicated on the face 
thereof (J. App. 12-13). 

Appellant’s statement that the government bill of lading con¬ 
tains no such provision is in error (Appellant’s Brief, p. 16). 
Condition No. 1 of the bill reads as follows (J. App. 30): 

Prepayment of charges shall in no case be demanded 
by carrier, nor shall collection be made from consignee. 



25 


On presentation to the office indicated on the face hereof 
of this bill of lading, properly accomplished, attached to 
freight voucher prepared on the authorized Govern¬ 
ment form, payment will be made to the last carrier, 
unless otherwise specifically stipulated. [Italics added.] 
Appellant certified on the freight voucher that the charges were 
“not in excess of the lowest net rates available for the govern¬ 
ment, based on tariffs effective at the date of service” (J. App. 
25, ante, p. 2). The lowest net rates available for the gov¬ 
ernment on the basis of applicable published tariffs are the 
rates for the route, which with land grant reductions, result in 
the lowest rates. Southern Railway Co. v. United States, 322 
U. S. 72; Southern Pacific Co. v. United States, supra} 2 The 
phrase lowest net rates available to the Government can have 
no other meaning, since for all other shippers, the rates are 
the lowest applicable published tariff rates. Bowles v. Willing- 
ham, 179 F. 2d 257. 259 (C. A. 5); United States v. Gulf Refin¬ 
ing Co., 268 U. S. 542, 546; United States v. Strickland Trans¬ 
portation Co., 200 F. 2d 234 ; 204 F. 2d 325 (C. A. 5). 

Appellant is bound by the terms of the voucher. Alcoa S. S . 
Co. v. United States, 338 U. S. 421,429, where the Court said: 

To hold petitioner to the terms of the voucher com¬ 
ports with practicalities. The intent of the Govern¬ 
ment to condition payment upon delivery we think 
abundantly clear, and the basic question is whether the 
Government’s draftsmanship succeeds in giving un¬ 
equivocal notice of this stipulation. The bill expressly 
summons attention to the voucher; the provision on 
the voucher is unmistakable. An experienced carrier 
could not have been unfamiliar with the express terms 
of a document which it uses regularly, a prescribed docu¬ 
ment upon which every claim against one of its largest 
customers must be made. 

M This rate is a constructed rate, it is not even essential that the property 
actually move over the route yielding the lowest net rate, it is sufficient that 
the route producing the lowest net rate is available for the given transporta¬ 
tion. 322 U. S. at 76; 307 U. S. at 401. 
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In addition to the fact of the certification on the voucher, 
the shipments carried by appellant on government bills of lad¬ 
ing. The use of a government bill of lading ordinarily indi¬ 
cates that land-grant rates apply, unless it can be shown that 
the shipment was not in fact government property moving for 
a military or naval use. Pacific Electric Co. v. United States, 
71 F. Supp. 0S7, affirmed. 172 F. 2d 222 (C. A. 9); 
Henry H. Cross Co. v. United States, 133 F. 2d 183 (C. A. 7); 
and see Northern Pacific Railway Co. v. United States, 330 TJ. S. 
248; Southern Pacific Co. v. Reconstruction Finance Corp., 
161 F. 2d 76 (C. A. 9). 

To the facts of the certification on the voucher, and the use 
of a government bill of lading must be added the further fact 
that appellant had been expressly notified by the Comptroller 
General that its charges were subject to land-grant rates, ante 
p. 22. Furthermore, as the Court below said in its opinion 
(J. App. 22): 

* * * Most railroaders well know that east of the 
Mississippi River there are very few land-grant roads 
but west of the Mississippi, they are quite numerous 
and their routes are known and in the competition for 
business most every railroading company and a freight 
forwarder knows of them. * * * 

It may be added that the District Court’s observation that 
freight forwarders and railroads are competitors for the same 
business is amply established. The competition was one of 
the prime reasons for subjecting freight forwarders to regula¬ 
tion. Freight Forwarding Investigation, 229 I. C. C. 201. On 
this evidence, the Court below found (J. App. 13): 

At the time it issued said bills of lading, plaintiff 
knew of the existence and nature of land-grant rates, 
that the land-grant rates are the lowest rates available 
to the Government and plaintiff had reason to know 
that the transportation of defendant’s property in 
freight forwarder service over railroads was subject to 
applicable land-grant rates. 

This finding cannot be impeached, for it is not clearly erro¬ 
neous. Federal Rules of Civil Procedure, Rule 52 (a): United 
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States v. U. S. Gypsum Co., 333 U. S. 364, 394-395; Moore’s 
Fed. Pr. pp. 2610-2611. It is, moreover, sufficient to support 
the judgment below. 

Accordingly, since appellant, a transportation company, had 
agreed to charge the lowest net rates available for the trans¬ 
portation of property of the United States and used land-grant 
railroads to transport this Government property, it could only 
charge the appropriate land-grant rates. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the judgment below should be affirmed. 

Warren E. Burger, 

Assistant Attorney General, 

Leo A. Rover, 

United States Attorney, 
Melvin Richter, 

Joseph Kovner, 

Attorneys, 

Department of Justice. 
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Exhibit A 


Civil Action No. 67-60 

• National Carloading Corporation v. Unite!) States ' • • 

B-108622 

Shipments J fade for Account of Maritime Commission 


G. A. O. reference 


Carrier's I 

bin No : , ! 

! Voucher I Pat0 ! D . 0 

•| number | 1 au i 



1805 397864 


S/42 ' O. F. Allen. 


471 25835 


C/42 


G. F. Allen. 


405 2447784 i 6/45 


G. F. Alien. 


293 2198816 5/42 


G. K. Allen. 


291 j 2215074 , 5/42 { G. F. Allen 

1 


TV j 1950055 


4/42 


G. F. Alien 


1872 


2406027 


6/47 , G. F. Allen.... 


Bill of hiding 

1 

■••• 


*. 

i 

Number 

1 

i Date 

l Koutc order 

Origin 

Destination 

Commodity 

! 

$ 

1 

6 

: 

i t 

! 

9 

. 

10 

MC-65889 

j 

4 J 7/42 
} 4/ S/42 

; None. 

Pittsburgh, Pa. 

North Portland, On**.; .... 

Steel valves. 

MC-05890 

, None. 

. .do... 



MC-65899 

V. 0-65929 

• 4/ 7/42 

4/ 6/42 
4/ 9/42 
j 4/10/42 
4/14/42 

| None. 

do 

• • • ■ • *•*•••• • ■ ••••■•• - m m m 

dn _ 



MC-0599.8 

M C-65953 

| None.._... 

... 


j None... .. 

_do. 

do . . 

_ do.. 

MC-97309 

j None. 

do.... 


_do... 

MC-97337 

! 4/17/42 

■ None.. 

.do. 

...do. . 

.do...... j 

M C-50665 

J 3/17/42 

j CD-665. 

Portland. Maine 

. do...,. 

Iron tumbuckles..1 

MC-58162 

4/14/42 
j 4/14/42 

1 MC-31. 

Jeannette, Pa 

. . do. 

C. I. Pipe fittings.i 

MC-61764 

| 3312. 

Norwood. Ohio ... 

do. 

Power pumiis and switches' 
do. 

MC-61706 

I 4/16/42] 
i 4/ 4/42 

1 3311.. 

. do. 

_do... 

MC- 51373 

None. 

Wadsworth. Ohio. 

. .. do.. 

Iron valves.... 

M C-51378 

i 4/ C/42 

1 CD-4011. 

.do... 

... .do. 

Brass valves . 

MC-5S791 

MC-25974 

, 4/13/42 

1/ S/42 

< CD-2680 




1 

| MC-3S03. 

Brooklyn, N. Y. 

Bridgeport, Conn. 

. ,<lo. 

Houston. Tex.... 

i 

i 

Bronze screens... __! 

MC-39219 

1/14/42 

I None. 

..do.... 

Valves. 

M C-90506 

1/21/42 

! MC-2580. 

do. 

Iron valves_! 

MC-C0501 

1/20/42 

J MC-2580. 

... .do. 

.do. 

.do.*... 

MC-42843 

1/10/42 

i None. 

Pittsburgh, Pa. 

do... 

do..j 

MC-47192 

1/27/42 

None**. 

Newark, N. J.. 

... do..:: . 

Oil filters.J 

MC-47195 

MC-27491 

1/29,42 

1/13/42 

1 None**. 

1 None**. 

... .do.. 

.. .do. . 

.....do.. ... 

.do...: 

MC-90424 

1/ 3/42 

: MC-2580. 

Bridgeport, Conti . 


Hr*M valves__J 

MC-173S5 

1/26/42 

; MC-3G49. 

1 

East Orange, N. J. 


Television Instrument! 
parts. 

1 

MC-3CUX5 

j 12/24/41 

1 

None. 

Philadelphia, Pa . 

1 

Richmond, C*4U. 

1 

Steel pipe fittings.j 

MC-26424* 

! 12/17/41 
12/17/41 

MC-4037. 

^nnkllUi PH r - 



MC-908C6 

MC-6725. 

Cleveland. Ohio.. 

.do. . 

Iron floor plates 

, MC-21647 

I 12/20/41 

MC-28S1. 

: Brooklyn. N. Y. 

_do.. . . 

Electric switches. 

.MC-8S729 

I 1/20/42 

None.. 

1 Pittsburgh, Pa. . 

_do__ 


MC-25552 
MC-35269 

j 1/20/42 
j 12/30/41 

None. 

None_ 

... do. 


Iron valves.I 

MC-88712 

12/11/41 

None. 

.do. 


do 

MC-18S0S 

i 

1/ 9/42 

1 

None. 

Cincinnati, Ohio. 


j 

MC-23125 

MC-21646 

12/30/41 

12/19/41 

MC-3116. 

mc-2s$o. 

Boston, Mass. 

Brooklyn, X. Y. 

Mobile. Ala. 

New Orleaus, La_ 

Bronze signal. 

Electric switches ... . 

MC-21C45 

12/17/41 

MC-2SS0. 

_do. 

.do_ 

do 1 

MC-2UC26 

MC-25907 

MC-23V78 

12/31/41 

12,31/41 

12,22/41 

MC-7354. 

MC-3S05. 

MC-3321.i 

New Haven. Conn. . 

Brooklyn, X. Y. 

Detroit, M Ich. 

North Portland, Oreg. 

Lock sots n. o. i. b. n.j 

Bronze screens..! 

Brass valves n. o. 1. b. n...j 

Shafts.. 

Chain 

* | 

MC-X418 

12/17/41 i 

i 

MC-4032.1 

Fnt&klia, Pa 

Terminal Island, Calif_ 

North Portland. Oreg 

MC-85429 

l/JM 

MC-7108.! 

Braddock, Pa. 

1 

| 

j 

MC-S8802 

j 

12/12/41 j 

i 

| 

MC-2580. 

1 

Bridgeport, Conn. 

Houston. Tox. 


MC-88811 i 

12/15/41 

MC-2580. 

. .. .do. 

| -do. 

MC-25543 | 

12/10/41 

None. 

I iusburgh, Pa. .. 

- 1 .. .. 

llron valves. 

do 

MC-25539 

12/ 9/41 

None. 

.do. 


do 

MC-59243 

MC-31399 

4/23/42 j 
4/21/42 i 

CD-431.. 

CD-4012. 1 

1 

j 

Lou is v ilk*, Ky. 

Wadsworth, Ohio. 

_ 

Eavan, Wash. 

i 

Steel valves. 

MC-61227 

4/ 9/42 

None.— ..J 

Newark, N. J. 

do_ 


MC-67214 

4/ 9/42 

XOCD-2163_1 

Detroit. Mich... . 


Soot blower beads, ele¬ 
ments and parts. 

i 

MC-64866 

4/14/42 

i 

CD-1410.1 

Chicago. Ill.! 



Weight 
(pounds) 1 


11 


Originally 

paid 


12 


i 

2.434 | 
1,110 ' 
740 ; 
924 

1.802 i 
384 
774 ; 
1.043 j 
1.920 • 
2.440 | 


200 

501 

788 

1,576 

243 

485 

508 


740 , 

i.258; 


I 

W : 

23 ; 
1.574 i 
480 j 
595 ! 


$59.03 
27.20 
18. 13 
22.04 
44.15 
9.41 
18.90 
25.55 
54.14 
64.09 


Should be 

_ 

1 —T~—:- 

Deductions _ ... 

Rale 

1 

t 

Amount 

j 

Amount 

From 

bill 

number 

.. .. 

G. A. O'. vouobor • 
reference 

13 

1 H 

15 


17 


$1.37443 
1.37443 
1.37443 
1.37443 
1.37413 
1.37443 
1.37443 
1.37443 
2.82 
2.62 


1.23$ i 

30.77 I 

2.97 ' 

36.77 

1.235 : 

36.08 ! 

2.97 

36.68 

3,015 

73.87 J 

1.36037 ! 

41.20 

40 i 

2.88 j 

1.88 { 

1.88 

2.586 | 

69.05 ! 

2.67 ; 

00.05 


490 | 

15.58 

3.13 

15.58 

92 | 

MCI. 91 

1.52707 

1.53 

500 | 

9. Co 

1.91 

9.66 

4.216 j 

80. A3 

1.91 

80.53 

735 : 

13.38 

1.22857 

9.03 

364 

9.54 

2.08242 

7.58 

727 | 

19.05 

2.08212 

15.13 

378 j 

9.99 

2.03242 

7.87 

365 j 

9.75 

2.67 

9.76 

617; 

23. OS 

3.74 

23.08 


49.58 


188 ; 

4.40 

1.99287 

3.57 

052 | 

22.36 

3.43 

22 36 

305 | 

5.57 

2.10 

5.57 

788 ! 

23.04 

3.00 

23.64 

406 i 

8.77 

1.35857 

5. VI 

800 ; 

17.28 

1.35857 

10.87 

973 i 

21.02 

1.35857 

13.22 

640 : 

10.88 

1.35781 

8.69 


9.88 

2 04985 

5.33 

13.53 

270 

13.53 

15.21 

1.93 ; 

15.21 

30.42 

1.93 

30.42 

8.09 

3.33 I 

8.09 

23.38 

* 3.4S | 

10.88 

10.31 

203 j 

10.31 

i 

27.05 

■ | 

3.65*4 | 

27.05 

27.30 

217 

27.30 

2.67 

MC 2 67 

2.67 

.61 

267 j 

.61 

30.06 

1.91 

30.06 

7.73 

1.24378 

5.97 

10.53 

1.24378 

7.40 

3.09 

234 

3.09 

18.62 

245 

IS. 62 

10.30 

3.50672 

8.30 

149.84 

3.31 

149. S4 


34.69 


4.55 
2.23 
2.54 
5. OS 
2.78 
12.70 
1.69 


31.77 

9.77 

7.G3 


17.40 


53 i 

6.09 

1.76 ! 
3.13 


1 ‘"il 


11.51 


234 
284 I 
244 1 
2S4 j 
** ! 

284 | 
2S4 I 
2 M ' 

i 

2M • 

I 

284 
244 
244 ' 


939638 
909036 
9G963S' 
90 >G3S 
96)-,34 
9606 P* 
95963$ 
969638 
931'ijs- 
959638- 
969'<38- 
9‘S'»3$v 
90963S 
95'tt.X- 
9606& 


5/45-EJB 
5/45-EJB 
5/45-KJII 
■5/45-EJB 
■5/45-EJB 
-5/45-KJ II 
•3/45- KJB 
■5/45-KJJJ 
•5/45- KJ 15 
5/45-EJB 
5/15-EJB 
5/45-EJB 
5/45-EJB 
•5/45- EJB 
5/45-FJB 


Amounts 
invoked 
on ship- : 

mens 
Specifically 
routed 

IS 


I 


30?-C 
3086 
3986 
3.1 >6 
3086 
3386 
3:v>0 
3086 
3086 
3086 




3085 

3086 


3080 

3086 

3086 

3086 

3086 


3086 j 

3086 

3086 

;i*jS6 

3ilS6 

3086 

3086 


3036 j 201S808-4/45-G F A 
3086 ; 201S808-4/45-GFA 


2716 | 2UIS809-1/45-GFA 
2716 j 2018809-1/45-G FA 
2716 ! 201SS09-4.45-45FA 
2710 | 2018909-4/45-C f A 
2716 j 2018809-4/45-GFA 


$13.12 
22.72 
16.96 
16.92 


1 . 00 . 

25.83 


2018*18-4)15-0 FA 3.18 

2018S08-4/45-G F A j___ 

23! 3898-4/45-0 F A j 1.93 

23188.18-4/45-0 FA 16.15 

211SS0S-4/45-G F A |. 

2918838-4/45-GF.V j..’ 

2113808-4/45-0 FA 1 .., 

2918808-4/i5-GFA j . 

2013808-1/45-0 F A j 1.94 

291S808-4/45-G F A 4.74 


2018$06-4/45-G Fa j.. 

2018S08-4/45-G F.V i 7.42 

3986 i 2918$VS—1/45-G FA 1.34 

2018803-4/45-0 FA ; 5.45 

201SS0S-4/45-GFA i.. 

2018808-4/45-G F A j.. 

2913MS-4/45-GFA j., 

2018S08-4/45-G FA | . 

i 
1 

j r 

2018808-4/15-G FA | .. 

2018808-4/45-0 F.\ 2.23 

2018808-4/45-GFA 2.54 

201S8OS-4/45-G FA , 5.08 

2018808-4/45-GFA j 2.7S 

2)18808-4/45-0 FA 1 6.20 

20188O5-4/45-GFA j 1.89 


9.77 

7.63 


.53 

6.09 


271C : 2018809-4/45-C.FA 
2716 i 2018809-4/45-GFA 

2013309-4/45-G F A j. 
2018809-4/45-GFA j 


1.45 

8.24 


42.51 


BEST COPY AVAILABLE 

from the original bound volume 































































































































Alt/ 

a.*r j •■-• 

- -J » - 

i •* if .*,<-« 4 


1 ¥««• 
J MC-WW 


ass 2213000 


3/42 O. r. Allen. 


1S1083 | 7/42 ] G. F. Allen. 


MC-83233 

MC-19502 
MC-17358 


. : MC-45305 
1 MC45329 
1 MC-45322 
, M C-35359 
i MC-45323 
' MC-20631 
j MC-29629 
j MC-S3263 
| MC-85681 
: MC-45306 
MC-45316 
1 MC-45338 
; MC-45328 
MC-35293 
! MC-35330 
j MC-35355 
MC-38023 
: MC-33902 
MC43394 
MC42848 


S/SO/43 I K< 
S/3X/43 I NTi 


Columbus. OHIO. 


■ OHIO.- CallX. 

k w .. Tarmlnal lafend. Calif... 

i. wy -— - -_<lo.....——... 


. Iron pipe flttlng*. 
. Stool valve*-- 

•_do.——. 


12/13/42 MC-32S4. Cleveland. Ohio. 

12/16/41 MC-2636. Troy, N. Y. 

12/16/41 MC-2097. Amesbury, Maas. 


_do..... Iron sheaves. 

-<lo. Iron valves... 

_do_—... Braas bardwa 


1/15/42 ! 
1/19/42 
1/17/42 
1/14/42 
1/17/42 
1/13/42 
1/ 9/42 
1,20/42 
1/15/42 
1/11/42 
1/16/42 
1/20/42 
1/19/42 
2/10/42 
1/13/42 
1/14/42 
1/16/42 
12/19/41 
1/ 9/42 
1/31/42 


None. Pittsburgh, Pa.. . North Portland. Oreg. Steel valves. 

None. do. do......do. 

None.......do........do.....do... 

None.do. do. .....do. 

None...do......do....... .do....... 

MC-7354. New Haven, Conn..do. Lock seta 

MC-7354.do. do. do. 


MC-7354. 

MC-7354. 

MC-1495. 

MC-5842. 

None. 

None. 


Cleveland, Ohio. Richmond, Calil. Anchor or chain fittings. 

Boston, Mass. do. Linen hose. 

Pittsburgh, Pa. do. Steel valves. 

.do..do.I.....do. 


None.do. do. 

None.....do. do. 

None....do..do. 

None.do. do. 


None.do.I.do...do. 

MC-3322. Detroit, Mich. .. j.do. Brass valves. 

MC-7193. Cincinnati. Ohio.j.do. Iron or steel n. o. i. b. n.. 

None. Philadelphia, Pa. I.do. Steel pipe fittings. 


5.27 

340.23 

63.68 


1-64214 

1.46039 

3- 34 


6.06 
230. IS 
63.66 



C."-, 1.08 


3716 aoa O MS t/lS-QJTA.. 

2716 2019900-4/43-0FA .. 

3716 3049809-4/46-0? A... 1.—. 

2716 2018909-4/45-0 FA | 6.94 


2716 2018809-4/45-0 FA 

2716 2019809-4/45-0 FA 

2716 2018809-4/45-0FA 


None.i Pittsburgh, Pa. Houston, Tex- 


Iron valves. 


246 

316 

5.31 

6.83 

1.32679 

1.32679 

3.26 

4.19 

|-==*= 

X05 

2.64 

| 

2716 

2716 

1 | 

2U13S094/45-GFA i 
2018809-4/45-0 FA 

. 

1,518 

3X79 

1.32079 

20.14 

1X05 

2710 

2018809-4/45-0FA 


642 

13.87 

1.32679 

8.52 

5.36 

2716 

2018809-4/45-0 FA 


X063 

44 

44.56 

3.33 

1.32679 

3.33 

27.37 

3.33 

17.19 
1.13 

2716 

2710 

2018809-4/45-GFA. 
2018809-4/45-G F A i 

••••••• • 

1.13 

466 

15.52 

3.33 

15.62 

5.27 

2716 

2018809-4/45-G F A 

5J27 

A 29 1 

111.13 

2.10 

111.13 

27.58 

2716 

20188094/45-0 FA 

27.58 

160 

4.32 

2.70 

4.32 

.47 

2716 

2018809-4/45-0FA 

.47 

420 

9.07 

1.36534 

8.73 

3.34 

2716 

j 2018*09-4/45-0 FA 

i ... 

1,798 

38.84 

1.36534 

24.55 

14.29 

2716 

1 2018809-4/45-GFA 


1,136 

24.54 

1.36534 

15.51 

9.03 

2716 

i 2018*094/45-0 FA 


384 

8.29 

1.30534 

5.24 

3.05 | 

i wi« i 

i 3013809-445-0 FA . 


744 

16.07 

1.30534 

10.16 

5.91 

2716 ! 20188094/45-G FA 

1 

908 

19.61 

1.36534 

1X40 

7.21 

2718 

1 201S8094/45-GFA 


660 

14.26 

1.30534 

9.01 

5.25 

2716 

j 2018*094; 45-0 FA 


237 

4.81 

X03 

4.81 

.75 j 

2716 

| 2013*09445-0 FA 

.75 

560 

15.40 

2.75 

15.40 

3.38 

2716 

j 20188094/45-G FA 

3.38 

288 

6.74 

1.90422 

6.48 

1.26 

2716 

i 20188094/45-0 FA 

' 

490 

7.S9 ! 

1.21433 

5.95 

1.94 

2716 

1 

! 20138094/45-0 FA 

I:::::::: .: 


1451 Papers not yet assembled. 
1175-B ; 442468 1 8/42 ; G. F. Allen 

1148 1 341962 1 8/42 \ G. F. Alien 


MC-30009 
.1 MC-S1126 
i MC-59343 
MC-63317 

i MC-25031 


1998-A 496708 1 9/42 j G. F. Allen 

1863 I 2344902 ; 6/42 G. F. Allen 


« MC-55018 
MC-78337 
MC-61C10 
MC-58760 
MC-62569 
MC-41519 
MC-85696 
MC-S034S 
MC-55146 
MC-60143 
MC-1944S 
MC-67783 
MC-6CM4 


2192975 6/42 O. F. Allen 


82 2271766 i 5/42 G. F. Allen. 

' 


MC-15354 
MC-35312 
MC-35294 
MC-35283 
MC-33915 
MC-37809 
MC-37802 
MC-37797 


MC-SS724 
M C-88727 
MC-88710 
MC-S7121 


1/ 8/42 j 
3/ 4/42 j 
3/11/42 | 
2/28/42 i 


MC-7/14/41. j Cincinnati. Ohio — Alhambra, Callt. 

Non*'.| Brooklyn, N. Y. San Francisco. Calif.. 

None. Pittsburgh, Pa. North Portland, Oreg 

MC-S030_ Philadelphia, Pa..do. 


4/ 6/42 j 
4/17/42 | 
3/27/42 j 
3/ 6/42 j 
4/ 8/42 ( 
3/28/42 i 
3/18/42 j 
4/ 1/42 | 
3/24/42 | 
3/24/42 i 
3/19/42 j 
3/27/42 | 
3/26/42 


1/12/42 
1/ 7/42 
1/ 5/42 
1/ 2/42 
1/ 2/42 
1/ 9/42 
1/ 6/42 
1/ 2/42 


12/18/41 
12/19/41 
12/19/41 
12/ 9/41 


Alhambra, Calif. Steel valve parts. 

San Francisco. Calif.. Pillows. 

North Portland, Oreg_ Steel valves. 

.do.. Bronze valves_ 


MC 0523.■ Newark. N. J. .!.do.! Electrical appliances, etc 


CD-3/11/42.i 

None.| 

CD-2820. j 

MC-S030.1 

None.. 

MC-744S.| 

MC-5841.. . j 

CD-835.j 

CD-221.i 

MC-1746.j 

CD-632_ ...J 

CD-547.| 

None. 


None. 

None. 

None. 

None. 

MC-7192. 

MC-3432. 

MC-3432. 

MC-3132. 


Cincinnati, Ohio. Alhambra, Calif. 

Washington, D. C. Portland. Oreg. 

St Louis, Mo. North Portland, Oreg 

Philadelphia, Pa ..do. 

Cleveland, Ohio---do...... 

Dayton. Ohio. do__ 

Boston, Mass..[.do. 

Coraopolis, Pa. do. 

Lanape, Pa.. Richmond, Calif. 

Barberton, Ohio...*.do. 

Indiana H irbor. Ind— .!_ do.. 

Grand Haven, Mich.do. 

Pittsburgh, Pa.do. 


Valve parts. 

Tabulating cards. 

Blower parts. 

Steel valves. 

Iron vises. 

Power pumps . . 

Linen hose .. 

Steel valves.. 

Pipe fittings. 

. _. ..do..... 

Pipe. 

Gear assemblies 
Steel valves. 


-do. North Portland, Oreg. 

.do.I.do. 


.do.do. 

.do.... do. 

Cincinnati, Ohio.do. 

Youngstown, Ohio...,.do. 

.do.do. 

.do.do. 


.do. 

.do. 

..., .do..... - 

.do. 

Iron or steel. 

Steel doors and parts. 

.do. 

.do. 


5.325 

109.70 

2.06 

109.70 

1,456 

71.64 

4.51529 

G5.74 

X 292 

52.95 

1.33243 

50.54 

1,445 

44.94 

3.11 

44.94 

1,230 

60.27 

4.90 

GO. 27 

98 

3.31 

3.38 

3.31 


8,931 
11,580 | 

2,168 i 

3,448 I 
1.735 j 
2.430 . 
242 

7.656 ; 

437 

4.040 

7,225 

2,925 

450 


L152 
1.234 

875 

2,724 

2,240 

10,395 

4,075 

11,930 


. Pittsburgh, Pa.do.. 

.do.do. 

..... .....do.._..............._do. 

. Richmond, Va.do. 


. Steel valves. 

..do... 

.do. 

. Tanks. 


208.99 
354.35 
62.44 
86.89 
48.58 
72.17 
9.63 
187.57 
12.06 
103.02 
187.13 
122.27 
11.03 


24.88 

26.65 

TO. WV 

58.84 
61. GO 
493.49 
122.66 
359.09 


2.34 I 
1.91475 
2.88 

2.52 i 
1.58542 j 

2.97 j 

3.98 j 
2.45 I 
2.76 
2.55 
2.59 

4.18 
1.44S16 


l.»*» 

..30*25 

1.30225 

X75 

3.01 

3.01 

3.01 


1.29589 

1.29569 

1.29569 

3.72 


208.99 

221.73 

6X44 

86.89 

27.51 

7X17 

9.63 

187.57 

1X06 

103.02 

187.13 

12X27 

6.52 


15.00 

16.07 

11.39 

35.47 

01.60 

493.49 

122.66 

359.00 


41.69 , 15677 * 960188-11/44-0 FA 

5.90 j 15677 960188-1S/44-G FA 

2X41 j 15677 9G0188-11/44-GFA 

13.24 : 15677 9G0183-11/44-G FA 

19.49 ! 16577 9C0IS8-11/44-G FA 


9.88 
10.58 
7.51 
23.37 , 
28.CC 

203.61 

50.61 

148.16 


I 960188-11/44-0 FA 
88315-7/44-0 FA 
88315-7/44-0 FA 
88315-7/44-0FA 
88315-7/44-0F A 
88315-7/44-OF A 
| 88315-7/44-0FA 
! 8S315-7/44-OFA 
j 88315-7/44-0FA 
; 88315-7/44-0 FA 
I 88315-7/44-OF A 
j 88315-7/44-0 FA 
88315-7/44-0P A 


10147 88315-8/44-0 FA 
10147 88315-8/44-0 FA 
10147 88315-8/44-0FA 
10147 88315-8/44-0FA 
10147 88315-41/44-0FA 
10147 88315-8/44-0 F A 
10147 88315-8/44-OFA 
10147 88315-8/44-OFA 


10147 86315-8/44-0F A 
10147 88315-8/44-OFA 
10147 88315-8/44-OFA 
10147 83315-S/44-OFA 


See footnotes. *t end of tabia. 
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best copy available 
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AVJta'ii? .1—Oofttinuod 
Civil Auction N<x 

N.vtu'.nai. Cakuxumnx; Corporat^x «\ Uxatw *>vatrs— 0*\n< 

tt- 10 $ 622 —Oont imusi 


.V/v/jY '«> l.w***** •**<•'*< \YnmtuH\t 


V5v*W>.4 «v 


AsWi*aai 


fri4*A|lN*.l 

W f / l O* 


" *VC?4l 

v'rV*»n.iO 


»iiiii«*v,i 




S'v; inatvsn 


Y\v.¥Vt 

tummii V V..V, 

*4»i .Vif*)* 


Vkv«.l ;»£>.:» 

X jMWr Vnwa 
Ur*.v» haniw ai« 

Si pel 4 »Iwm 

Yrleiial.'n m»»> iiripmi 
|Wt> 

Filter* 

li\\n an(«n 
Unww v-aI ' p« 

Sirel .hvv* : vn.l p*. ,» 
Unww nl»i» 


IVv 


|A V* 

9 <: 

A. 7* 

I APMV 
A. 74 


»n 4 


U> *-4'. N.w 

l2*VMl MO-.*** 


\ .*„ :irk. \ ,' 

HilUsnvrr. K l 

rhila.Mj'ht:*. »'» 

\ I'uns-Atoi* n. 0!w 


12V*-41 N.hh- 

iiif>4i Mi* :iu 

12V241 MO 4.994 

121*41 Ml* 34S2 

12 U 41 \U* 4.9.16 


»V.' A‘l< ill 4 
*V»1‘ A'U lit 4 
Will* V)4 lit 4 
V4J\> V)) lit 4 
**11* \ ’44 ,114 


N.vlli INirtkiiiil. iV-e* 


UiV.Mi'tl, 1V\ 


JM1 litso.N 


Hi Oi'tin 


MO UkX&X) MM 42 Mi' 2.W' 

mo haooo. v.v 42 Mi* :.vh’ 

MO UVHvU VNi: Mi* 21*' 


» ,w 

1 AKW 
1 .4£1\'< 


i,sv>« i4\v“ * << «;i 4 

l.\4->) IVW- * () ,11 4 
l,W» 1*W“ ' 44 ,11 4 


<11,V <iVW 1,\ »< ,114 

i'IiV 4l!*V>A9 U1 »' ,lt 4 

4'1,*» 100.0*? \,\») <11 4 


99M 144IAV1 ,V*» lit 4 
99A1 1M1A4A 4*' <11 ^ 


344162 


Hr, .lire \ :4l\," 

V»1vpi 
linn It. mV* 

Mop) \iilvra 
Stppl liuMr'i 
I*11 liltw 1411*1 |*4lt» 

I'llvDlllnr* 

Iron liitir"*! am,I N-Ua 

Irnn v»l«w 

St,ivpJ*l|<p 

Steel ln.l.loia 

Ill'll ll.mk* 1411,1 at all« 

Inm i-iilive 

Iron liimV 4 aii,I »ii<it*i 

Steel 4 111 VPB 

VaIvpk 


Ml* .\Ckl( 
MO 4.9SS9 
I MO 4.44(2* 
) MO-1W.S 
Ml' «2»'<V. 
MO 4134)0 
MO 4.141V! 
[MO 47K91 
MO 37SAA 
MO 47MS 
1 Ml* !>li;i 7 
MO .KCSs 
MO 4.WVI 
' MO 40992 
MO 4.V(V»i 
MO 41*1*0 
MO 45S77 
J MO iViW 
MO 15010 
■ Mi'-rwii.i 
MC4X-1 
' MO 0IH2V 
'MO 294.TO 
MO 30:54(1 
MO 30UU1 
MO vi;on 
mc-oi:ui 


rllll;4,'.p1|ilM.4. 1*14 

UrWcPI'nrt. Omin 
Npw Y«rk. N V 

I ..,ii| m, ill.*, K> 

Charlotte. \. O 
P.-iv ton, Ohio 

l*hil!4,lpl|>hi:4. 1*4 

Npw llritaln. ('min 
Hiirliertotl, Ohio 
<*ltlplmii4li. Ohio 
Ohml itti*. \. 4’ 
Npw York, N Y 
Wadsworth. Ohio 
\i*\4' York. \ \ 
I'lttnlilirv'h, 1*;4 
Itrlilgrport, Omni 


210 42 \IO (1X1 
2*1.142 Noiip 
2 11.42 i MO <U9K 
2 12/49 i mc .40S 
•; :i 4? I MO mi 
2 13/42 MO 7410 


i V4.4 
1 llSMM 
2. Mt 
9 21 
4 tl 


1*91 AM \ »4 lit V 
1*91>*» Hint! 
IVilKX* A*4.i lit V 
ivniiyi nr \ 

tVlU.V A 4.4 4lt A 
l*fl,1\1 A'4' lit 4 
liflVVt 4-4 » ,114 
lv214\t \ ». ,11 4 
IVSAV* A « » i t 4 
1V?»A\1 A‘«’ lit 4 
IVO.lVt \ 4 4 lit 4 
1V111VI A-44 lit V 

a* 4' iir v 

14)1141 V4 4 111 4 

I s;t am a 4 ' lit 4 
i*jiiv) 14' ,:t 4 


; Klplinioint. Oiilli 


i .i.ir.'r 
1 .VV.1.1 
1 ,1AM 
1 MVM.I 
1 MM ,1 

1 k.Milk' 

2 .V) 

1 17 

? ra 

2 M9M 
2 14 

2 M.1 
2. «A*1 


North I'ortluiiil. Orrs 


I'hllllll<*lt<ll|l4, |*u 

< iiiriiiiiotl. Ohio 
llpivvi>r Full**. I*i4 
York. I*i4 
ritUhurgh, l‘.4 
I/oiltivllli*. Ky 
1 * 1111)44 IpI 1*>1 ll 4 # 1*14 


l*l|ip||ttlnc« 

Slo 4 'P|l||«' 

Sliml l*ur« 
Tmpk tn<l|p4 a 

MIppI 4 14]4 pa 


2 2IM2 
3/11-12 
3/10/42 
2/17/42 
1/20,42 


' ’rprmlniU lalmnl, Onlll 


ItruniP 4 aUpb 


mc-:: m 

MC-tOHM 
MO-M41V 
MC-OITM 
! MO-W1S07 
, MC-88731 
! MC-88715 

I MC-88772 


13/33/41 

13/17/41 

12 / 18/41 

12 / 12/41 

12 / 10/41 

12 / 23/41 

12 / 13/41 

12/17/41 


Ulchmond, Calll- 

North Portland, On** 


Cork ring Ininya 
Iron door platra 


Chain 


Mraddock. Pa 


BEST COPY AVAILABLE 

from the original bound volume 


1 

1 

64204 

I 

7/42 0. P. Allen 

1 

MO-42241 

i. : c 

Mi* 4401 

lirsuu! H uvon, Mk'h 

TWtniniU IkUuuI, 


I 

i.:m 

j 

:: i: 

1 

I 

MO S.KV11 

liTkl »l 

Ml* 1401 

do . 

do 

do 

Vv.4 

?«4 AS 

1 

! 1 

t ! 


MO -4*2240 

i 

1/ 'V42 

Mi* 4401 

do. .. 

, 1,4 

do 

i.i4)< ' 

• 

ti'l Xf 


,\ 1*1 

tt' 1 

iv«nv> < 44 t i 


2 A> 

»M 

tvjirvi 144 ,.*t 4 


A 41 

90 M 

lv)( 1 V» A *4 4 ,!t 4 


« rt 

90 iM 

t* 919 ,ii 14 ' lit v 


1 M 

90 M 

I 44 I 1 M t 4 4 1 : 1 4 

1 \ 

1,1 A' 

MU 

t* 912 M A 4 » mi 

1 \ 

10 TH 

9 »H 

! 1**51111 144 lit 4 

l IV 

1(1 IK, 

99 M 

1 * 911,11 1)4 III 4 


1 to 

M.M 

t* 9 | 1 M , 1 - 4*1 lit 4 

X li» 

7 *9 

92*11 

t* 9 ISA 1 141 ill A 

T 44 

3 . on 

12*11 

! |A 21 XV 345 Ilf A 

1 

9 •»' 

I 

Iff w 



’ 

18 . BA 
1 .M 
8 .M 
Alt 
84.48 
8.17 

r.» 

B 9 A 1 
I 9 AI 
XMd 
nsi 
8381 
- 8981 
8381 
23&1 

IMI 8 M-A/ 4 * 44 PA 

IKfl 383 - 8 / 48 - 4 ) PA 
1881881 - 8 ^ 8-0 PA 
1*81343 0 * 48-0 PA 
ptJ 138 *- 3 * 48 - 0 P A 1 

1 * 31333 - 3 / 48-0 PA 1 . 

1 S 3 US 8 - 3 / 4 A-OPA. 1 . 

U 8 U 8 S-A/ 48 -OPA 1 . 

IB «A 

8,84 

8 aa 

3.18 

84.43 

".) 


/ 


■ 


—L 



2215078 • 

8,42 ' O V* Allen 

Ml* 24.MS 

11.22 11 Mi' 342S 

Yi*u«iiEM«"vn. Ohm 

ill! 

Strt'l »|iW» «nd 

4 40.1 


* 

MO 24612 

12/0 41 Mi* ,1I> 

,h. 

.1.1 

do 

\N4ll 







































re2! 

89*286 i 

11/42 

0. F. Allen. 

MC-146510 j 

7/ 2(42 

j 

CD-W02_ 

Syracuse, N. Y.... 

Houston. Tex- 

• 

Conduit fittings, iron. 

1 

407161 1 

8/42 

G. F. Allen. 

MC-120441 { 

6/27/42 i 

CD-7555. 

Brooklyn, N. Y.. 

.do -- 

Tel. conn, boxes. 







r* 


. .do .. .. 

. do. . 





a/i oa*> rTV.r.i« 

do . 

...do. .... . 

.do. 


1 

i 






do. 



I 






Iron valves . 

i 

- 


vf r-ifwvun 


\i r-2’Jie 



.do. 



I \ 


f./O’.IAj 1 

MC-2580 . 1 






1 j 

I 


1'. "/t/42 I 

MC-2580_ 



... .do. -' 


' 

1 1 


6*1/42 j 

MC-2580. 

do 

. ..do.. 

.. .do. 


•1 

1 

\ 

i ur.Mmuc 1 

6/24/42 j 

MC-2580. 

.do . ... 

.do. 

.do ... 

f 

j 

| 

4742 1 

I 

f 

721792 j 

10/42 

| 

O. F. AlUn.. . j 

i 

I 

i 

MC-120365 j 

6/ 6/42 ! 

CD-7555. 

Brooklyn N. Y... . . 

-do. 

i 

Tel. conn, boxes.. 

404 : 

2417305 

6/42 J 

n P Alton 

\1C-35262 

12/29/41 ‘ 

Xone. 

Pittsburgh, Pa. 

Richmond, Calif. . 

Steel valves. 


MC-22240 1 

12/17/41 

MC-3023. 

Youngstown, Ohio. 

... do.. 

Steel plates. . 


I 



MC-36816 i 

1/ 5/42 

None. 

Philadelphia, Pa . 

_do. 

Pipe fittings. 


1 

1 

j 


MC-65191 | 

2/ 4/42 

MC-0299. 

Xcw York, X. Y.. 


Life preservers.. 

I 

1 


1 

MC-25658 

12/30/41 

None. 

Pittsburgh. Pa. 

. . do. 

Iron valves.. ... 

! 

11X0 

1 

1 

1 

341963 ! 

1 

• 

8/42 | 

i 

O P Alton 

| 

MC-91830 

2/ 4/42 

MC-7556.... 

Beaver Fulls, Pa. ... 

.do. 

I 

Steel bars. 


MC-317G3 

12/ 9/il 


nri(lp‘|K)ii, Conn. 

North Portland, Orci: 

Brass chain. 


! 

1 

1 


MC-42S51 

1/31/42 

None.. 

Pittsburgh, Pa. 

Richmond, Calif. 

Iron valves.. 


i 

1 


MC-49516 

2/ 2/42 

None.. 

do. 

. .do. 

Steel valves. 


• ! 

I 

j 

M C-35349 

1/13/42 

None. 

.7" 

_do. 



i 

i 1 

MC-49529 

2/ 4/42 

None. 

. do. 

l.... do.. 

.do.. 

I 


i 

M C-54537 

2/1S/42 

Norn*.. 

do. 

.. do. 

.do.. 

i 

1 

1 i 

M C-5S536 

2/18/42 

None 


do. 

.do. .. 

1 

t 

1 

i 1 

M C-54523 

2/17/42 

None. 


.do. ... 

.do.. 

t 

I 


MC-M470 

2/23/42 

None. 

. do.- ___ 

1 .do.. 

.do.. 


1 

I 


M 

2/1S/42 

None .. 


.do. 

.do_ _ — .. 


j 


M C-544C6 

2/20/42 

None. 

do . 

1 ... do... 

.do. . 


i 


i 

MC-54548 

2/20/42 

None... 


. .do. 

.do.. 



• 


MC-54545 

2/19/42 

None.. 

do 

.... do. 

... .do..... 





MC-59290 

2/28/42 

None... 

do 

.. ..do. 

. .. do. 






2/16/42 

\JC-5841 


North Pori land, Orop 

Linen hose . 





MC-51326 

3/16/42 

MC-7528. 

1 Wadsworth, Ohio . 

.do. . 

Brass valves . 


i 

j 


\f C-A3SJA 

2/28/42 

CD-690 



Chain. 



| 


MC-43644 

2/23/42 

MC-710S.. 

do 

..do. 

.. ..do.. 





M C-57.WR 

2/SS/42 

MC-4036 


do...... . - 

Shafts.... . 

• 


! 

MC-25035 

1/17/42 

MC-3523. 

Xewark, X. J. 


Electric appliances .. 




MC-45C07 

1/24/42 

MC-3523 . 

do 

do... 

.do.. 



i 

MC-45608 

1/24/42 

MC-3523 


. do. 


. 


I 

MC-25026 

12/20/41 

MC-3523 


. do. 




i 

MC-25032 

1/10/42 

1 MC-3523 


do. . 

.. ..do. 



i 

MC-45385 

1/22/42 

None 


do. . 

Steel valves.. 



i 

MC-352S9 

1/ 3/42 




.do. 



i 


MC-50724 

2/16/12 

None. 


i Richmond, Culif. .. 

Rubber hose. 1 



1 


MC-507'>i 

2/21/42 

1 None 


. do. 

.do. 



1 

I MC-26434 

2/20/42 

| MC—1037.. 


_do.- -. 

Shafts. 





MC-85690 

2/16/42 

MC-5S42 


do . 

Linen hose.I 

-■ 




MC-52617 

2/20/42 

MC-7721. 

Charlotte, N. C. 

.do. 

Steel ladders. : 


• 



MC-0V787 

2/ 9/42 

MC-6791 

Philnrlelnhla. Pa. 

_do. 

Bronze valves.1 





MC-91800 

2/25/42 

MC-6791 


.do. 

_do. 





MC-43642 

2/23/42 

MC-7100 


.do..... 

Chain. 





MC-37756 

-WS/42 

MC-5158. 

Providence, R. I--.. 

North Portland, Orcg. 

Steel valves. 





MC-58853 

2/21/42 


Indian Orchard. Mass. 


Iron valves... 

604 

166920 

7/42 

■ 

G. F. Allen. 

MC-48423 

2/13/42 

MC-7780. 

Cleveland, Ohio. 


Stanchions. 





MC-2582S 

2/ 5/12 

MC-3841. 

Xorwood, Ohio. 

.....do. 

Pumps and motor* 


A 



MC-49360 

2/ 9/42 

None. 

Pittsburgh, Pa. 

.do. 

Steel valves 


t 



M C-49510 

1/31/42 

None. 


_do. 

. do 





MC-39218 

1/14/42 

None. 

Bridgeport, Conn. 

.do.. 

Valves 





MC-39212 

1/13/42 

Xone. 


.do. 

... do.... 





MC-54791 

2/17/42 

None.. 

Xewark, X. J.. 

Houston, Tex.. 

Oil filters. 





MC-547J9 

2/20/42 

None. 

.do. 

.do. 

... do. 


\ 



MC-47203 

2/ 9/12 

Xone. 


.do. 

.. .do . 


* 

* 


MC-47199 

2/ 2/42 

Xone. 

.do. 

do 






MC-54792 

2/17/42 

Xone. ! 

.do.| 

.... .do;.v.... 

do.-... __ 


l 




1 


1 

1 

1 


I 


3t»e footnotes at end of table. • 



vjr 


vwm*3 


.t, Scr- 



BEST COPY AVAILABLE 

from the original bound volume 


3.506 

65.91 

1.48517 

52.07 

13.84 

284 

_ j 

j 960638-5/46-£J B 

<*> 





1 — ” 

“j 

J 


365 

14.45 

3.15497 

11.52 

2.93 

3388 

2018818-4/45-0 FA 

(*) 

1.093 

43.36 

3.15497 

34.55 

8.81 

3388 

2018818—4/45-0FA 

(•) 

365 

14.45 

3.15497 

11.52 

2.93 

3388 

3018818-4/45-0 FA 

(•) 

360 

14.26 

3.16497 

11.36 

2.90 

3388 

2018818-4/45-0FA 

a) 

46 

2.02 

1.61850 

1.62 

.40 

3388 

201881S-4/45-GFA 

c> 

390 

7.88 

1.61850 

6.31 

1.57 

3388 

301S8I8-4/45-GF A 

(*> 

465 

9.39 

1.61850 

7.53 

l.SG 

3388 

2018818-4/45-OFA 

(*) 

244 

4.93 

1.61850 

3. 95 

.98 

3388 

2018818-4/45-G F A 

<*> 

377 

7.62 

1.61850 

6.10 

1.52 

3388 

2018818-4/45-GFA 

(*> 

325 

6.57 

1.61850 

5.26 

1.31 

3388 

2018S1S-4/45-GF A 

! « 



i 

1 

| 25.21 

! 

' 

:• 

l 

365 

12.30 

2.68220 

9.79 

2.51 

33SS 

i 

j 2013818-4/45-0 FA 

o 

467 

10.09 

1.35857 

6.34 

3.75 

2115 

1821354-3/45-G FA 
1821354-3/45-GFA 


22,625 

484. IS 

' 1.27 

287.34 

185.67 

2115 

* 11.17 

4SO 

11.23 

1.90287 

9.13 

2.10 

2115 

1S21354-3/45-G FA 
1821354-3/45-0 Fa 


2,940 

980 

141.12 
21.17 

4.80 

1.35857 

141.12 

13.31 

25.86 

7.86 

. 

2115 

2115 

.. ... 

25.86 

1821354-3/45-GFA 






225.24 


| 

| 



! • 






1.424 

35.17 

2.47 

35.17 

12.19 

2050 

1821352-3/45-OFA 

12 19 

162 

5.39 

2.19317 

3.55 

1.84 

2050 

1821352-3/45-G F A 
1821352-3/45-OFA 
1821352-3/45-G F A 


980 

21. 17 

1.35S57 

13.31 

7.86 

2060 


492 

10.63 

1.35857 

6.68 

3.95 

2050 

1 

1.146 

24.75 

1.35S57 

15.57 

9. IS 

2350 

1821352-3/45-OFA 
1821352-3/45-OFA 
1821352-3/45-G FA 
1821352-3/45-OFA 

;; . 

7S8 

17.02 

1.35857 

10.71 

6.31 

2050 


403 

9.31 

1.35857 

5.48 

3. S3 

2050 


CoS 

14.04 

1.35857 

8.26 

5.78 

2050 


1,508 

34.83 

1.35857 

20.49 

14.34 

2050 

1821352-3/45-OFA 

1821352-3/45-OFA 


1,500 

34.65 

1.35857 

20.3S 

14.27 

2050 


484 

11.18 

1.35857 

6.58 

4.60 

2050 

1821352-3/45-G FA 
1821352-3/45-OFA 
1821352-3/45-G FA- 


2.044 

47.22 

1.35*57 

27.77 

19.45 

2050 


310 

7.16 

1.35857 

4.21 

2.95 

2050 


754 

17.42 

1.35657 

10.24 

7.18 

2050 

1821352-3/45-G FA 


1,502 

34.70 

1.35857 

20.41 

14.29 

2050 

1821352-3/45-0 F,\ 
1821352-3/45-G F.V 


240 

9.00 

3.75 

9.00 

3.35 

2350 

3.35 

110 

2.99 

2.72 

2.99 

.99 

2050 

1821352-3/45-OFA 

.99 

2,952 

72.91 

2.47 

72.91 

20.21 

2050 

1821352-3/45-0 FA 

26.21 

1,380 

34.09 

2.47 

34.09 

12.26 

2050 

1821352-3/45-G FA 

12 26 

1.505 

53.28 

3.54 

53.28 

19. 78 

2050 

1821352-3/45-0 Fa 

19.78 

1.989 

95.28 

(4.90) 

95.28 

29.71 

2050 

1821352-3/45-OFA 

29.71 

1.326 

63.51 

(3.38) 

63.51 

19.80 

2050 

1821352-3/45-OFA 

19.80 

1,326 

63.51 

(3.38) 

63.51 

19.80 

2)50 

1821352-3/45-G FA 

19.80 

2,001 

98.80 

(3.38) 

98.80 

30. S6 

2050 

1821352-3/45-OFA 

30.86 

1,989 

95.28 

(3.38) 

95.2$ 

29.71 

2050 

1821352-3/45-G FA 

29.71 

986 

21.30 

1.32104 

12.78 

8.52 

2050 

1821352-3/45-G F.» 


1,145 

24.73 

1.32104 

14. S4 

9.89 

2050 

1821352-3/45-OFA 

1821352-3/45-OFA 


1,263 

39.15 

2.20464 

27.84 

11.31 

2050 


2,444 

75.76 

2.20464 

53.88 

21.88 

2350 

1821352-3/45-G F.V 


300 

10.62 

3.54 1 

10.62 

3.74 

2050 

1S21352-3/45-GFA 

3.74 

160 

4.4S 

2.80 

4.4S 

.63 | 

2050 

1821352-3/45-OFA 

. C3 

S07 

35.35 

4.3S 

35.35 

15.07 

2050 

1821352-3/45-G FA 

15.07 

• 170 

4.42 

2.60 

4.42 

.63 

2050 

1S21352-3/45-GF.V 

.63 

525 

13.65 

2.60 

13.65 

1.94 

2050 

1S21352-3/45-GFA 

1.94 

1,525 

37.67 

2.47 

37.67 

12 85 

2050 

1821352-3/45-0 FA 

1285 

535 

13.48 

2.52 

13.48 

4.96 

2050 

1821352-3/45-G FA 

4.96 

GO 

2.52 

1.58092 

1.58 

.94 

2050 

1821352-3/45-OFA 





. 



, 

412.85 




10,695 

267.39 

2.50 

267.38 

47.55 

2050 

1S21352-3/45-G FA 

47.55 

2,492 

66.04 

2.65 

66.04 

10.96 

2050 

1821352-3/45-0 FA 

10.96 

1,252 

27.04 

1.32679 

16.61 

10.43 

2050 

1S21352-3/45-G FA 


323 

6.91 

1.32679 

4.25 

’ 2.66 

2050 

1821352-3/45-G FA 
1821352-3/45-OFA 
1S21352-3/45-GFA 


148 

5.85 

2.76908 

4.10 

1.75 

2050 


69 I 

3.95 

2.7C908 

2.77 

1.18 

2050 


1,103 j 

28.90 

2.50479 

27.63 

1.27 

2050 

1821352-3/45-OFA 
1821352-3/45-G FA 
1821352-3/45-OFA 


710 

18.60 

2.50479 

17.78 

.82 

2050 


375 

9.83 

2.50479 

9.39 

.44 

2050 


S62 

22.58 

2.50479 

21.59 

.99 

2050 

1821352-3/45-OFA 
1S21352-3/45-G F A 


282 

7.39 

*• 2.60479 

7.06 

.33 

2050 











1 

1 



78.38 


i 



284164—83- - (Pacep. 28)' No. 2 
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viitS*.. 






















































































































































































Exhibit A —Continued 
Civil Action No. 57-50—Continued 
National Carloading Corporation v. United States —Continued 

B-l08622—Continued 

Shipments Made for Account of Maritime Commission —Continued 



0. A. O. 

reference 

BUI of lading 







Should be 


Deductions 

Amounts 


















involved 

arrier’s 
ill No. 

Voucher 

number 

Date 

D/O 

Number 

Date 

Route order 

Origin 

Destination 

Commodity 

Weight 

[pounds) 

Originally 

paid 

Rate 

Amount 

Amount 

From 

blU 

number 

G. A. O. voucher 
reference 

on ship¬ 
ments 
specifically 
routed 

i 

2 

3 

4 

6 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

S4-A 

319650 

8/42 

O. F. A Den. 

MC-88839 

12/22/41 

12/22/41 

12/8/41 

MC-2580. 

Bridpenort Conn 


Brass valves. 

308 

SS.22 

52.67 

$8.22 

$1.56 

2950 

1821352-3/45-0 FA 

$1.56 


MC-90364 

MC-2580. 

.do.._ 

do...... 


119 

3.18 

2.67 

3.18 

.61 

2950 

1821352-3/45-0F A 

.61 





MC-8S831 

MC-2580 . 



Iron valves. 

684 

14.30 

2.00 

14.30 

3.72 

2050 

1821352-3/45-0 FA 

3.72 































5.89 




1481 

351575 

8/42 

G F. Allen 

MC-81273 

MC-42S60 

2/25/42 

3/19/42 




Brooms, etc. 

1.582 

41.45 

1.9810 

31.35 

10.10 

2050 

1821352-3/45-G F A 



None 



Iron valves. 

980 

16.70 

1.3208 

1294 

3.82 

2050 

1821352-3/45-GFA 



























: 





13.92 




292 

2215061 

5/42 

G. F. Allen. 

MC-24544 

MC-19477 

MC-17340 

11/11/41 
11/21/41 
11/ 6/41 

MC-3428 


Terminal Island, Calif- 

Steel doors. 

9.014 

291.60 

»Z99 

209.52 

2208 

2050 

1821352-3/45-0 FA 


Mr-2656 

Trov N Y 

Iron valves. 

11.552 

299.77 

r 237 

273.78 

25.99 

2059 

1821352-3/45-GFA 






MC-2109. 

Amesbury. Mass... 

.do. 

Brass hardware. 

4.004 

150.15 

»3.60 

144.14 

6.0! 

2059 

1821352-3/45-GFA 






6. 63 









' 

MC-25797 

11/ 6/41 

MC-3837. 

Norwood. Ohio. 


Pumps and motors. 

250 

j 

2.«: 

6.63 

2.55 

215s 

1821352-3/45-G F A 

255 










. 





5G.63 




3134 

369908 

8/42 

G. F. Alien. 

MC-1203M 

6/ 9/42 

CD-7555.... 

Brooklyn, N. Y.. 

Houston, Tex. 

Tel. conn, boxes. 

3*15 

14.45 

2. a*94;5 

a. 06 

6.39 

14803 

972486-1/45-G FA 

<*)' 

336 

2234SS5 

5/42 

Cf F 

MC-35267 
MC-35263 

12/30/41 

12/12/11 

None... 

i None.. 



Steel valves. 

966 

20.87 

1.32679 

12 81 

8.06 

10855 

1969S4-1/40-EJB 





_do. 

384 

8.29 

1.32079 

5.09 

3.29 

10855 

196984-1/46-EJB 

. 





MC-90938 
MC-88747 
MC-88746 

12/24/41 

12/20/11 

12/24/41 


Philadelphia, Pa . 

Pittsburgh, Pa. . 

.... .do ., as ..... 

do . 

Pipe fittings. 

Steel valves.. 

350 

8.89 

1.70780 

6.49 

2.40 

10855 

19 r >9S4- /46- EJ B 







; . .do. 

! . ..do..- --■ 

812 

t7. 54 

1.32679 

10.77 

4 4 

10855 

1969S4-1/46-E.TB 








761 

16. 44 

1.32079 

10.09 

0.35 

10855 

196984-1/46- EJ B 

| 




















i 

1 



i 


1 



1 26.78 

I 




774 

Papers not yet assemble*! 



1 







i 



1 


365 

2414057 

6/42 

G. F. Allen. 

MC-88704 

M C-25S0S 
MC-33913 
MC-35080 

) 

12/ 9/41 
12/27/11 
j 12/30/41 
; 12 / 16/41 





635 

13.7! 

1.3077S 

8.30 

5.41 

1873 

j 1825349-3/45-GFA 


! None. 

i MC-7192 



Power pumps . 

1,031 

1.960 

27.32 

1.52142 

15.71 

11.61 

1873 

1823349-3/45-GFA 






.\orwoou, v/*iio....- . - 


Iron or steel . 

53.90 

2 75 

53.99 

13.38 

1873 

1823349-3/45-0 F A 

13.38 





| MC-7116. 


do ... 

Iron unions . 

440 

10.43 

237 

10.43 

2.12 

18737 

1823349-3/45-GFA 

I i 'ionio. i ia F \ 

212 










1*5 *>* 







1 MC-83260 

12/27/41 

1 MC-1494..... . 

Cleveland, Ohio _ 

.,.. UO..... 




j 










i 

i 

i 

1 

I 


1 

I 


1 

J 


j 

45.77 


1 

1 


583 

2432426 

6/42 

G. F. Allen.. .. 

MC-86U92 

1/30/42 

i MC-2S80. 

Brooklyn. N. Y.... 

New Orleans, La . 

| Electric switches. 

4.7» 

91.25 

1.93 

91.25 

15^33 

; 1S73 

| 1823349-3/45-GFA 

15.33 

1563-A 

1 

[ 3515S1 

J 8/42 

! G. F. Allen. 

1 MC-42863 

1 3/31/42 

! None. 

Pittsburgh. Pa.. 



i 1.470 

1,099 

25.14 

1.3215 

19.43 

5.71 

1873 

i 1823349-3/45-0 FA 





i MC-61221 

4' 9/42 None.. 

Newark, N. J. . 


Oil Alters 

30.55 

22124 

] 24.31 

6.24 

1873 1 1823349-3/45-0 FA 







• • 













: 

! 


1 



j 



| 11.95 

J 

I 

j 


775-B 

2405514 

6/42 

G. F. Allen. 

MC-49571 

7/ V/42 

None_ _ 

Pittsburgh. Pa.. 

Los Angeles. Calif 

Steel valves 

•M0 

14.78 

1.40563 

4.93 

5.78 

-1 

1873 1823349-3/45-0 F A 

P) 









J 

i 

289 

2192974 1 

5/42 

G. F. Allen . 

MC-35279 

12/31/41 

None. 

.do. 

Portland, Oreg 


406 

1313 

77 

l 3302S 

5^40 

3.37 

19.19 

5861 J 960639-5/46-EJB 
5861 i 96'1639-5/46- EJ B 



1 


MC-35280 

12/31/41 

None.. 

.do.. 

.do. 


49.90 

1.3302S 

30.77 


I 

1 

1 


! 








1 



1 

i 



1 

1 

i 

J 

i 







I 

2256 


i 

| 



SHIPMENTS MADE FOR ACCOUNT OF NAVY DEPARTMENT 


1880 

154338 

C/42 S. J. Brune_ N-099038 

1/ 7/42 i None. 

.j Moraine, Ohio. 

! Alamivlii, Calif 


O IV) 

$251.63 
21 40 

$205272 

$187.82 

$63.81 

1441 

97231-3/45-W MW 


1827 

151474 

5/42 j S. J. Brune.I N-87G993 

j 3/ 7/42 | None. 

.1 New York, N. Y. 

1 San Diego, Calif 


380 

3.15101 

1226 

9.14 

1441 

97231-3/45-WMW 




N-887085 

4/ 3/42 | None. 


.do. 

do 

350 

20.84 

3.33345 

1202 

8.82 

1441 

97231-3/45-W MW 




1 N-70954V 

2/13/42 J None. 


.. .do_ 


225 

123* 

3.15101 

7.09 

5.20 

1441 

97231-3/45-WMW 


_ 1 

_L_ 

N-911790 

4/ 6/42 j None. 

.. * . 

Norwood, Ohio.| 

Cabinets, wood. 

100 

4.48 

3.12350 

3.12 

1.36 

1441 

97231-3/45-WMW 

.. 


BEST COPY AVAILABLE 

from the original bound volume 



















































































































N-911736 


4/16/42 Noire.. do - 




3.12359 54.35 


1441 97231-3/45-W MW 


1359 139127 4/42 S. J. Bruire- 

. 1022C7 7/42 S. J. Brune_ 


N-879186 

.. N-76462 
j N-76542 
N-77105 


3/12/42 ^ Noire. Mcndota. 111.... . San Francisco, Calif.| Sheet steel wore. 


261360 
261359 j 
145822 | 


6/42 I S. J. Brune. 

4/42 i S. J. Brune. 

8/42 S. J. Brune . 

7/42 ! O. F. McClow .. 

Coast Guard 
1/43 I W. J. McNeil .. 
1/43 I \V. J. McNeil ... 


X-710215-42 i 
X-76S680-42 
N-77735 
TPS-213087 t 

N-827NW 

>-938463 


5/15/42 I None.j Brooklyn. N. Y. Houston. Tex. Paper forms 

5/19/42 ! None..do ...do. Books and medicine. 

6/ 1/42 i None . J _do . j Kansas City. Kans . Miscellaneous. 


. Newport, R. 1. San Pedro. Calif.. Fittings, n. o. 1. b. n. 

.do. San Francisco, Calif. Shafting steel. 

. Brooklyn. N. V . j Houston. Tex . j Paper forms . j 

. Washington, D. C . j Seattle. Wa»>».I Miscellaneous. 


2759 1 

158209 

35S6 ■ 

220560 

2680 

139075 

1406 ; 

1296 

1364 1 

732643 


9/42 I W. J. McNeil ... N-382S5 


8/42 j J. P. Tillman.. 
9/42 J. P. Tillman.. 


8/27/41 ! None. 
3/ 4/42 None. 
6/16/42 None 
3/17/42 None 

2/13/42 I None. 
2/24/42 j None 
5/ 7/42 I None 


.I Cleveland. Ohio - 1 Sun Pedro. Calif . j Rivets . . 

. j ... do . I I.onrr Beach. Calif .| Nalls.. 

. Brooklyn. N. Y ... Corona. Call.” .I Lead lath _ 


SHIPMENTS MADS FOR ACCOUNT OF DEPARTMENT OF THE ARMY 


8/42 J J. P. Tillman.. 
5/42 j J. P. Tillman.. 
2/43 ! M. B. Hale.... 


W Q-3245092 

5/21/42 None. 

WQ-4970352 

5/19/42 None.I 

W Q-5105702 

4/ 3/42 None. 

WE-319223 

5/ 1/42 None . 

WE-319223 

5/ 1/42 None. 


None.. j Cincinnati. Ohio.; Rock Island, 111..1 Firearms, n. o. 1. h. n. 


.do 


Hegewisch, 111. (Chicago) Machine. 


Dayton, Ohio.... 


Shreveport, La. Generators Its. 

Oakland, Calif. Rubber hose.. 


8.958 

22.100 

as 

24,000 
4,340 
11,115 
S, 040 


48914 
16820 
491087 


7/42 j J. P. Tillman. 
5/42 W. M. Dixon. 
4/42 W. M. Dixon. 


. \V E-319252 
. DSS-4326C 
. WQ-479725S 
WQ-4790345 
W Q—t796344 
WQ-4500291 
W Q-4793054 
: WQ—1799527 
WQ-4799475 
WQ-4799173 
WQ-4800293 
WQ-4797S69 
i WQ-4790674 


5/42/12 
12/24/41 
1/31/42 
2/ 2/42 
2/ 5/42 
2/23/42 
1/31/42 
12/11/41 
12/11/41 
12/13/11 
1/23/42 
1/ 5/42 
1/ 7/42 


.None,........... .....do..................... .. ...do..................... Fuper 

None . Washington, D. C. Sacramento, Calif. Miscellaneous. 

None. Chicago, Ill. Kansas City, Kans. Hose clamps.. 

None...do..do...do. 

None........— -do....._....... .....do.......do 

None.do...do.. . do 


None.............do-----do—..........__ Auto parts.. 

None... Milwaukee, Wis.do. Switches_ 

None...do—.do.do. 

None...do____do .do.. 

None. Detroit, Mich...do. Tank unit... 

None.do.do. Paint. 

None. South Lyon. Mich..do . . Steel tubing. 


3120] 29-169 10/44 J. Harris-Manifest No. 350 

3121-3122 ]. J. Harris -Manifest No. 372 


9/24/43 None 
10/ 8/43 None. 


. Buffalo, N. Y. 

.do . 


Higgins, La 
.do_ 


378.51 
268.81 
327. CO 


$105.70 
102.63 


89.53 

372.35 

164.82 


173.9S 
213.45 
24.77 
4.58 
24.00 
7.25 
7.30 
5.87 
6.68 
8.39 
8.47 
9.18 
36.40 


1.86385 

2.66398 
2.66393 
Various ] 120.34 


1.96164 

3.14539 

1.76962 

Various 

1.42270 j 
1.42350 j 
2-78266 


S1.04.V1S 


1.11622 

1.97625 

1.71026 


1.33796 

Various 

.68076 

.68076 

.68076 

.68076 

.68076 

.77607 

.77607 

.77607 

1.14973 

.74707 

.45692 


1.44785 

1.44785 


227.22 

288.81 

250.44 


1441 97231-3/45-W.MW 

1442 97230-3/45-WMW 

1442 97230-3/45-W M W 

1442 97230-3/45-W M W 


1442 97230-3/45-W M W 

5141 25S870-6/45-WMW 

5831 626357-6/44-WJMcN 

16590 40346-6/44-0 F.McC 

3909 27311-11/46-PCC 

3909 27311-11/46-PCC 

39l’9 I 27311-11/46-PCC ! 


$93.65 

$12.05 

| 

3469 j 

77.21 

25.42 

3305 j 

48.51 

41.02 

2280 

219.66 

152.69 

5122 

137.50 

27.32 

5122 


‘178.38 


144,58 

29.40 

3548 

132.70 

80.75 

436 

16.86 

7.91 

8624 

3.12 

1.46 

8624 

16.34 

7.66 

8624 

4.94 

2.31 

8624 

4.97 

2.33 

8624 

4.34 

1.53 

8624 

4.94 

1.74 

8624 

6.20 

2.19 

8624 

6.45 

2.02 

8624 

7.00 

2.18 

S624 

18.69 

17.71 

8624 


49.04 


. 

129.68 

7710 


50.22 

7710 


179.90 






429039-4/45-MBII 
416367-4/45-M BH 


313591-3/45-MBH 
Claim 835308 
Claim 835308 


449852-5/45-MBH 

8967S-1/45-M BH 

807946-6/44-MBH 

807946-6/44-M B H 

807946-6/44-MBH 

80794C—C/44-M BH 

807946-6/44-MBn 

807946-6/44-MBU 

807946-6/44-MBH 

807946-6/44-MBH 

807946-6/44-MBH 

807946-6/44-MBH 

807946-6/44-MBH 


$2,117.28 


NOTES 

•Stated on C-199 as B/L MC-S3246. 

••Shows Route Order No. M CC (ESP) 1681 — However, this Is not the Route Order No. 

* Error In rates. 

1 Bill 5122 shows actual deduction of $180.01 whereas appendix shows only $178.38. 
s Shipments moved after May 16, 1942. 

* Commercial b/l, car manifests-actual routes not known nor furnished. Moved after May 16,1942. 

* Overpayment. 

The following Items are cases on which the papers have not yet been assembled: 

Voucher 

number at Overpayment bOl Amount 

Deduction biU number «Aotcn number claimed 


RECAPITULATION 

Total amount claimed In the petition....-.-...-.$5,447.72 

Less amount of $60 due to error by plaintiff In showing amountclaimed in Appendix to Complaint on bill No. 2280 as 

$101.02, whereas the Appendix to Reply to Answer shows only . $60.00 

Amount of undeveloped Items. 7CC - 91 

Amounts involved on shipments moving on Government bills «f lading prior to May 16 ,1942.. 4,312.40 

Amounts on shipments moving on and after May 16,1942— 

On Government bills of lading..... 128.51 

On commercial bills of lading... 179.90 

- 5,447.72 


384105 1451. 

78S191 774. 

1856C8 Not shown . 
147748 Not shown.. 
346866 Not shown. 


$33.24 
699.20 
32.19 
9. SO 
22.48 


Total 


766.91 


280164—53 (Face p. 28) No. 3 
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Exhibit E 

General Accounting Office 

CLAIMS DIVISION 

Washington 

National Carloading Corp., 

19 Rector St., New York, N. Y. 

Your Bill No. 405. 

Freight (kind of service preferred). 

Maritime Commission (Department or Agency). 
(Bureau or Office). 

Amount paid $149.96. 

By G. S. Allen. 

Vou. No. 2447784. 

Overpayment, $34.69. 

Refer To File No. T-900-DOY., 2447784-6/42 G. F. A. 


Sirs: In the audit of your bill described above, an over¬ 
payment has been noted as explained below. 

Pursuant to Sec. 322 of the Transportation Act, 1940, 54 Stat. 
955, a deduction will be made from an amount otherwise due 
your company unless the amount thus overpaid is refunded 
within sixty (60) days,—check to be made payable to the 
United States and mailed direct to this office, referring to given 
file number. 

Respectfully, 

G. L. Williamson, 

Chief of Section. 

October 28, 1943 

Exception (8): 

B/L, MC 36905, 12/24/41, steel pipe fittings, Philadelphia, 
Pa., to Richmond, Calif., pd. $4.40, sh. be $3.57, diff. $0.83. 
188 lbs. @ $1.90287 net land-grant rail rate. 

B/L, MC 83246, 12/10/41, shafts, Franklin, Pa., to Rich¬ 
mond, Calif., pd. $22.36, sh. be $14.94, diff. $7.72. 652 lbs. @ 
$2.29203 net land-grant rail rate. 


33 


National Cabloading Corp. 

B/L, MC 90866, 12/17/42, iron floor plate, Cleveland, Ohio, 
to Richmond, Calif., pd. $5,57, sh. be $4.23, diff. $1.34. 265 
lbs. @ $1.59492 net land-grant rail rate. 

B/L, MC 21647, 12/20/41, elec, switches, Brooklyn, N. Y., 
to Richmond, Calif., pd. $23.64, sh. be $18.19, diff. $5.45. 788 
lbs. @ $2.30782 net land-grant rail rate. 

B/L, see below. See below, iron valves, Pittsburgh, Pa., to 
Richmond, Calif., pd. $57.95, sh. be $38.30, diff. $19.65. Net 
land-grant rail rate, $1.35857. 

Date B/L Overpayment 

12/11/41 MC S8712 $2.19 

1/20/42 8S729 3.25 

1/20/42 25552 6.41 

12/30/41 35269 7.80 

These shipments are for military or naval use. 

Exhibit G 

Domestic and Foreign Freight Forwarders 

Export—Consolidated Cars—Import 

National Carloading Corporation 

19 Rector Street, New York, N. Y. 
The Chief of Transportation Service, 

Services of Supply, 

War Department, Washington, D. C. 

Re: Freight forwarder agreement 

Dear Sir: 1. The undersigned hereby agrees to accept all 
shipments tendered by the War Department, in accordance 
with the terms of this agreement and subject to the qualifica¬ 
tions specified in Exhibit A, attached hereto and made a part 
hereof, it being expressly understood and agreed that nothing 
in said Exhibit shall in any way alter any other terms of this 
agreement. The Statement of qualifications submitted with 
this agreement is hereby certified as true and correct as of the 
date of this agreement, and the undersigned agrees to notify 
the War Department promptly of any change in said statement. 
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2. Undersigned further agrees, under authority of Section 
22 of the Interstate Commerce Act, as amended: 

a. To assess charges on War Department shipments not to 
exceed those made to any other shipper or receiver for an iden¬ 
tical shipment between the same points. 

b. To move shipments on schedule and not to hold shipments 
over to make up forwarder’s tonnage under any circumstances 
within forwarder’s control. 

c. That the maximum rates charged shall not exceed the 
lowest standard less-carload, all-rail rates or charges and that 
the total charge for a shipment will not be greater than the 
charge for a minimum carload of the same freight at the stand¬ 
ard carload all-rail rate between the same origin and destina¬ 
tion. 

d. That all shipments shall move from initial point of origin 
to final destination on through Government bill of lading or 
collect commercial bill of lading to be converted to a Govern¬ 
ment bill of lading at destination. 

e. To set up adequate facilities for tracing shipments and 
upon request to hold, reconsign, divert or reroute in transit any 
shipment at the first point where required change in routing 
can be accomplished, subject to tariff provisions. 

f. To maintain absolute secrecy concerning the nature and 
movement of all shipments tendered to forwarder. 

g. To accept the deduction of the value of property lost or 
damaged and the amount of unearned freight charges thereon, 
and the deduction of over-payments, from current unpaid 
freight bills. 

h. To provide, when requested, cargo insurance in an 
amount satisfactory to the Chief of Transportation Service, 
Services of Supply, of the War Department. 

i. To acknowledge full common carrier liability for all ship¬ 
ments, from point of receipt to point of final destination and 
to be considered both the receiving and delivering carrier. 

3. It is understood and agreed that when the transportation 
officer administratively determines, prior to shipment, that 
freight forwarder service is required, land-grant rates will not 
be applicable to the transportation so employed provided a 
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certificate in substantially the following language has been in¬ 
serted on or attached to the bill of lading (MS. Comp. Gen., 
B-25583, May 4,1942 and May 23,1942): 

ADMINISTRATIVELY DETERMINED THAT 
THIS FREIGHT FORWARDER SERVICE IS RE¬ 
QUIRED TO MEET THE NEEDS OF THE GOV¬ 
ERNMENT AND THAT EQUIVALENT SERVICE 
BY OTHER MEANS IS NOT AVAILABLE AT 
LOWER COST. 


< Signature and rank of certifying officer) 

4. This agreement shall be effective from the date of accept¬ 
ance by the Government until terminated by either party giv¬ 
ing thirty (30) days’ written notice to the other party. 

Respectfully submitted. 

National Carloading Corporation, 

By E. M. Dillhoefer, 

E. M. Dillhoefer, President. 

Accepted for the Chief of Transportation Service, Services 
of Supply. 

By: W. J. Williamson, 

W. J. Williamson, 

Colonel, T. C., 

Title: Chief Traffic Control Division. 

Date: September 14,1942. 

Exhibit A 

1. Forwarder is a freight forwarder as defined in Part IV of 
the Interstate Commerce Act, and will apply for a permit un¬ 
der said Part IV, and forwarder maintains a nation-wide freight 
forwarder service and holds itself out to the general public to 
provide freight forwarder service in interstate commerce in the 
transportation of commodities generally. There are certain 
excepted articles excluded from service, such as commodities in 
bulk, fertilizer, etc. 
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2. Freight forwarder is a corporation organized on October 
22,1931, under the laws of the State of Delaware. The names 
and post office addresses of the principle officers of the corpora¬ 
tion are as follows: 

E. M. Dillhoefer, President, 19 Rector St., New York City. 

L. C. Kerner, Vice President. 19 Rector St., New York City. 

T. R. Hudd. Vice President, 1018 So. Wabash, Chicago, Ill. 

H. L. Bockstahler. Treasurer. 19 Rector St., New York City. 

P. J. Coughlin. Secretary, 19 Rector St., New York City. 

3. The majority of the capital stock of forwarder is owned 
by Standard Carloading Corporation (an Ohio corporation). 
Standard Carloading Corporation owns 98.6 percent of the total 
issued and outstanding shares of forwarder. The balance of 
the shares are owned by private individuals. The total issued 
and outstanding shares of the capital stock of Standard Car¬ 
loading Corporation is owned in three parts equally by the 
Chesapeake and Ohio Railway Company, the Erie Railroad 
Company, and the Pere Marquette Railway Company. 

4. Forwarder provides freight forwarder service via the facil¬ 
ities of the railroads, motor carriers, water carriers, and by 
combinations of such carriers. Forwarder maintains freight 
terminals and offices in 90 cities. Assembling and distribution 
of freight from said freight terminals is provided largely by 
motor carriers. Operations between freight terminals is pro¬ 
vided via the facilities of rail carriers, motor carriers, and water 
carriers, and by combinations thereof. 

o. Forwarder carries cargo insurance (as evidenced by at¬ 
tached copy of underwriters’ certification thereof) in the fol¬ 
lowing amounts: Blanket insurance, $500,000.00. 

6. Forwarder’s post office address to which all communica¬ 
tions may be sent is—National Carloading Corporation, 19 
Rector Street, New York, New York. 

Supplemental Freight Forwarder Agreement 

Agreement between the Chief of Transportation Services 
(now designated the Chief of Transportation), Services of Sup¬ 
ply, War Department, and National Carloading Corporation, 


executed September 14,1942, is hereby modified by striking out 
and eliminating therefrom paragraph three (3), thereof, as it 
appears therein. 

It is expressly understood and agreed that, except as modi¬ 
fied herein, said agreement aforesaid executed September 14, 
1942, between the parties hereto shall be and continue in full 
force and effect until terminated as provided therein. 

Signed by the parties hereto on the dates as shown below: 

National Carloading Corporation, 
By E. M. Dillhoefer, President. 

Date: February 18, 1943. 

Accepted for the Chief of Transportation, Services of Supply, 
War Department. 

By John O. Gottlieb, 

Lt. Col., T. C., 

For W. J. Williamson, 

Colonel, T. C., 

Chiej, Traffic Control Division. 

Date: February 24, 1943. 

SUPPLEMENTAL FREIGHT FORWARDER AGREEMENT 

Agreement between the Chief of Transportation Services 
(now designated the Chief of Transportation), Services of Sup¬ 
ply (now designated Army Service Forces), War Department, 
and National Carloading Corporation, executed September 14, 
1942, and heretofore modified February 24, 1943, by the elim¬ 
ination therefrom of the original paragraph three (3), thereof, 
is hereby further modified by the insertion therein of a new 
paragraph three (3), reading as follows: 

3. The undersigned further agrees, as to shipments 
originating on, or subsequent to March 1, 1943, when 
such shipments are consolidated into carloads and tend¬ 
ered to railroads in accordance with tariff provisions 
applicable to such consolidated carloads, and such con¬ 
solidated carloads consist of, or contain individual ship¬ 
ments of War Department freight accepted for trans- 
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portation under Government bills of lading, or under 
Commercial bills of lading to be converted to Govern¬ 
ment bills of lading, which freight is of such character 
and moves between such points as to be entitled to land- 
grant deductions when shipped directly over the rail¬ 
roads, to tender promptly to the railroads and to the 
United States General Accounting Office, Claims 
Division, Washington, D. C., copies of manifests show¬ 
ing the consist of individual less-than-carload shipments 
of Government freight, including weights, origins and 
destinations, railroad waybill, and Government bills of 
lading references, and such other data as may be re¬ 
quired by either the railroads or the United States Gen¬ 
eral Accounting Office, for the purpose of enabling the 
United States General Accounting Office to collect from 
the railroads the applicable proportionate, land-grant 
deductions for the movement via railroad. 

Signed by the parties hereto on the dates as shown below: 

National Carloading Corporation, 

By E. M. Dillhoefer. 

E. M. Dillhoefer, Pres. 

Date: 6/17/43. 

Accepted for the Chief of Transportation, Army Service 
Forces, War Department. 

By W. J. Williamson, 

W. J. Williamson, 

Colonel, T. C. 

Chief, Traffic Control Division. 

Date: 24th June 1943. 

Exhibit J 

History of Land-Grant Provisions for Reduced Rate on 

Free Transportation up to Passage of Transportation 

Act, 1940 

The Federal land-grant acts, with some exceptions, contained 
provisions for certain rate concessions to the Federal Govern¬ 
ment in connection with the transportation of its mail, troops, 
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and property over the aided railroads. These provisions are 
subject to no limitation as to time and have not been affected 
by changes in ownership of the railroads. Consequently, they 
are still effective. They are also applicable to railroads which 
did not receive land grants, where they operate under trackage 
agreements over aided portions of land-grant railroads. How¬ 
ever, concessions may be required only in connection with 
transportation over such portions of a railroad’s lines as were 
aided by land grants conditioned upon such concessions, which 
portions are hereinafter collectively called reduced-rate lines. 

Mail: By the act of July 7,1838 (5 Stat. 271,283), Congress 
had made all railroads “post routes,” and the land-grant acts, 
with a few exceptions, contained a provision to the effect that 
the aided railroads should transport the United States mail at 
such rates as Congress might fix. The act of July 1, 1862 (12 
Stat. 489), granting lands to the original Pacific railroads, 
merely required that the mail be transported at reasonable 
rates, not in excess of those paid by private parties for the same 
class of service. 

By the act of June 8,1872 (17 Stat. 283, 309), Congress pro¬ 
vided that all railroads federally aided by grants of lands or 
rights-of-way, or in other manner, should carry the mail at such 
rates as Congress might prescribe and that, until rates were so 
prescribed, the Postmaster General might fix the compensation. 
By the act of July 12, 1876 (19 Stat. 78, 82), Congress pre¬ 
scribed the compensation of all railroads for transportation of 
the mail and provided that lines aided in whole or in part by 
Federal land grants, requiring transportation of the mail over 
their lines at such charges as Congress might impose, should 
receive only 80 percent of the compensation fixed for railroads 
in general. By the act of July 28, 1916 (39 Stat. 412, 425), 
Congress empowered the Interstate Commerce Commission to 
fix the railroads’ compensation for transportation of the mail, 
but provided that the land-grant lines should receive only 80 
percent of the rates found reasonable for such transportation. 

Troops and propery: Practically all of the land-grant acts 
contained some provisions relating to the transportation of 
Federal troops and property and the charges therefor. Some 
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of the acts granting land to the Pacific railroads, as that of 
July 1, 1862 (12 Stat. 489), merely required that such charges 
be reasonable and not in excess of those paid by private parties. 
The railroads which received land grants under acts containing 
these provisions are hereinafter called full-charge lines. Most 
of the grants, however, contained provisions which enabled the 
Government to secure such transportation either at reduced 
rates or without charge, and these are the ones now to be 
considered. 

A majority of the land-grant acts, including the act of Sep¬ 
tember 20. 1S50 (9 Stat. 466), granting lands in aid of the 
Illinois Central, all of the other acts prior to July 1, 1862, and 
some thereafter, provided in substance that the aided railroads 
should be public highways for the use of the Federal Govern¬ 
ment. free from any toll or other charge for the transportation 
of its troops or property. The railroads receiving grants sub¬ 
ject to this provision are hereinafter called free-toll lines. 

The act of July 27, 1866 (14 Stat. 292, 297); granting lands 
in aid of the Atlantic & Pacific, and a few other acts provided 
in substance that the railroads so aided should furnish such 
service at such charges as Congress might impose. These rail¬ 
roads are hereinafter called congressional-rate lines. 

The act of July 25. 1S66 (14 Stat. 239) , which granted lands 
in aid of the California & Oregon, and a few other acts provided 
in substance that Federal troops and property should be trans¬ 
ported over the aided railroads without any charge to the Gov¬ 
ernment. The railroads subject to such provisions are herein¬ 
after called free-grant lines. 

Pursuant to the act of January 31,1862 (12 Stat. 334), which 
placed the transportation of troops and military property under 
the control of the Secretary of War, the War Department al¬ 
lowed the free-toll railroads 2 cents per mile, less 33% percent, 
for transportation of troops, and reasonable rates, less 33% 
percent, for transportation of Government property, except as 
to the Hannibal & St. Joseph and the Pacific Railroad, which 
under the joint resolution of March 6,1862 (12 Stat. 614), were 
not subjected to these reduced rates because of destruction of 
portions of their property by southern sympathizers. In 1867 
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the War Department fixed the compensation for the transpor¬ 
tation of both troops and property over all free-toll railroads 
at 66% percent of that paid by the public. 

In the Army Appropriation Act of 1874 (18 Stat. 72, 74), 
Congress provided that no payment should be made for the 
transportation of troops or property over free-toll railroads, or 
any other land-grant railroads, where the land-grant act con¬ 
tained any condition whatsoever relating to the transportation 
of Federal troops and property. The Army Appropriation Act 
of 1875 (18 Stat. 452, 453), contained the same provision, ex¬ 
cept that it did not apply to railroads which received land under 
grants conditioned upon transportation of Federal troops and 
property at the same rates as those charged the general public. 
By the Army Appropriation Act of 1874 the free-toll railroads 
were permitted to institute suit against the Government in 
order that the free-toll provision of the acts might be inter¬ 
preted by the courts, and in Lake Superior & M. R. Co. v. 
United States (93 U. S. 442), decided January 15, 1877, this 
provision was construed as authorizing the free use of the rail¬ 
roads’ tracks for such transportation, the necessary locomotives 
and cars to be furnished by the Government and operated at 
its expense. Under the decision of the Court of Claims in 
Atchison, T. & S. F. R. Co. v. United States (12 Ct. Cls. 295), 
the free-toll railroads recovered 66% percent of the transporta¬ 
tion charges withheld by the War Department pursuant to the 
Army Appropriation Act of 1874. 

By the act of July 16,1892 (27 Stat. 174,180), Congress pro¬ 
vided that rates over the free-toll and congressional-rate rail¬ 
roads should be such as the Secretary of War might deem just, 
but not in excess of 50 percent of those charged the general 
public. By subsequent legislation this basis has been 
continued. 

As officials charged with the procurement of transportation 
for the Government are required to secure such transportation 
at the lowest available rates, the free-grant lines were used, 
singly or in combination with other lines, wherever such use 
enabled lower charges. Very circuitous routing was often em¬ 
ployed in order to utilize the free-grant lines. The large vol- 
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ume of this free transportation placed a heavy burden upon 
some of the lines, and in order to relieve the situation, Con¬ 
gress by a series of acts provided that the free-grant railroads 
should receive the same compensation as the free-toll and 
congressional-rate railroads. As a consequence, all land-grant 
railroads which transport Federal troops and property at less 
than the rates charged the general public by reason of reduced- 
rate provisions of the grant now do so on the 50-percent basis. 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,898 


NATIONAL CARLOADING CORPORATION, 

Appellant, 

V. 


UNITED STATES OF AMERICA, 

Appellee. 


On Appeal from an Order of the United States District 
Court for the District of Columbia 


APPELLANT’S REPLY BRIEF 

This Reply Brief is addressed to three of the Govern¬ 
ment’s contentions as set forth in its Brief:— 

1. That Appellant contracted for allowance of land-grant 
deduction by submitting a public voucher on which it certi¬ 
fied that “the rates charged are not in excess of the lowest 
net rates available for the Government, based on tariffs 
effective at the date of service.” (JA 32) 

2. That the Government is entitled to ship via freight- 
forwarder at land-grant rates even though the forwarder 
must pay full tariff rates to the underlying railroads. 


(1) 


2 


3. That Appellant was a “user” of land-grant railroads 
for transportation of Government property, within the 
meaning of Lake Superior & Miss. R. Co. v. United States, 
93 U.S. 442, and Chicago, St. P., M. & Omaha R. Co. v. 
United States, 217 U.S. ISO. 

I 

Appellant Did Not Contract to Carry the Government’s 
Property at Land-Grant Rates by Virtue of Its Submis¬ 
sion of a Public Voucher in Standard Form. 

The Government contends (Brief, p. 25) that Appellant 
contracted to carry the Government’s property at land- 
grant rates (1) by issuing a Government bill of lading 
which provided in Condition 1 (JA 30) that payment would 
be made upon the accomplished bill of lading “attached to 
freight voucher prepared on the authorized Government 
form # * and (2) by submitting the specified voucher 
bearing the usual printed certification that “the rates 
charged are not in excess of the lowest net rates available 
for the Government, based on tariffs effective at the date 
of service” (JA 32). 

The Government cites Alcoa Steamship Co. v. United 
States. 338 U.S. 421, 429, for the proposition that the terms 
of the voucher are a part of the bill of lading contract. As 
shown by our main Brief (pp. 15-16), Alcoa held the basic 
question to be “whether the Government’s draftmanship 
succeeds in giving unequivocal notice” of the Government’s 
stipulations (338 U.S. at p. 429). The Court ruled that a 
carrier had unequivocal notice that the Government became 
liable for freight only upon delivery of a shipment, in view 
of a recitation in the voucher that payment would be made 
“only for the quantity of stores delivered at destination 
* # *” (p.428). 

The certification on the face of the voucher here involved 



(JA 32) gave no notice, unequivocal or otherwise, that the 
Government claimed land-grant rates on property trans¬ 
ported in forwarder service. The certification stated that 
the rates charged did not exceed “the lowest net rates avail¬ 
able for the Government, based on tariff's effective at the 
date of service .” This can mean no more than that the 
Government would pay the lowest applicable tariff rate and 
no more. It is in no sense a contract for land-grant rates, 
as clearly appears from Condition 3 of the Government bill 
of lading (JA 30) that shipments thereunder “shall take 
no higher rates than would be charged had the shipment 
been made upon the uniform straight bill of lading * * V’ 
If the voucher certification had the meaning ascribed to it 
by the Government, every shipment made by the Govern¬ 
ment over any railroad would move at land-grant rates. 

The certification that the carriers’ charges are not in 
excess of the lowest net rates “available” to the Govern¬ 
ment leaves open the question whether land-grant rates are 
available or not. They are “available” if the law provides 
for them and not otherwise. The Government begs the 
issue in assuming their availability. 

II 

Appellant Was Liable for Payment of Full Commercial 
Rates to the Underlying Rail Carriers and Was Conse¬ 
quently Entitled to Recover Full Commercial Rates from 
the Government. 

We described this case in our main Brief (p. 12) as one in 
which the Government seeks something for nothing. The 
Government supports our characterization by its conten¬ 
tion (Brief, p. 19) that the existence or non-existence of the 
right of Appellant to receive the land-grant reduction from 
the underlying railroads used by it, is immaterial. The 
Government thus holds itself entitled to ship via freight 
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forwarder at 50 percent of commercial railroad rates even 
though the forwarder must pay full commercial rates to the 
rail carriers. 1 

Xo statute and no provision of any contract between the 
parties gave intelligible forewarning of any such result, 
which we deem iniquitous to the point of inviting a judicial 
homilv on the rudiments of commercial moralitv such 
as the Court of Claims addressed to the Government in 
Belcher v. United States, 94 Ct. Cl. 137. 

That case was a suit against the United States to recover 
the price of coal sold for use in a post office. After the sale 
and before payment, the seller borrowed money from a bank 
on a promissory note, which the postmaster who ordered 
the coal executed as co-maker bv wav of accommodation. 

•> w 

The General Accounting Office disallowed the seller’s 
voucher for the price of the coal, stating in a letter to the 
claimant (94 Ct. Cl. at p. 139): 

“Inasmuch as you have been paid in full by the First 
National Bank of Central City, Kentucky, upon the 
basis of a promissory note made by George L. Wallace 
and T. X. Belcher on March 3, 1938, in the amount of 
$200.65, the claim against the United States as pre¬ 
sented is a fictitious or untrue one . . .” 

In awarding judgment to the plaintiff, the court said 
(p. 141): 

“We confess that we are also just a little surprised at 
the contents of the letter. It has neither pattern nor 
syllogism, but it certainly has point. 

“This method of settling government obligations is 

1 In our main Brief, p. 13, we pointed out that a freight forwarder is 
a practitioner of a common calling and must accept freight for shipment 
as tendered. Cf. Terminal Taxicab Co. v. Kutz, 241 U.S. 252, 255. 
While we think it unnecessary to develop the point here, it is perfectly 
clear that any law which required Appellant to accept property for trans¬ 
portation at a loss would be confiscatory and unconstitutional. Brooks - 
Scanlon Co. v. Railroad Commission, 251 U.S. 396. 
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so novel that, if reduced to practice, it should be pat¬ 
entable. It would solve many national problems. The 
holder of a government obligation at one time or an¬ 
other is usually in need of money. He borrowed money 
at the bank, and, ergo, the Government’s obligation is 
settled. 

“If this obligation were a large one it would be bad 
enough. But when it is for an amount so small that the 
value of the time and expense of litigation will eat up 
its substance, it is indefensible. That a just govern¬ 
ment, or any responsible official thereof, would pursue 
a course that would make such action necessary is al¬ 
most incredible. It is one of those strange things that 
sometimes appear in the processes of free government.” 

We think it equally incredible that “a just government, or 
any responsible official thereof” should seek to pervert the 
land-grant statutes by using them to obtain for the Govern¬ 
ment at half-price a service for which the supplier—who 
received no land grants or equivalent benefits—must him¬ 
self pay full price. 

As shown at page 30 of our main Brief, there can be no 
doubt that the forwarder was liable to the underiving rail- 
roads for the payment of full commercial rates. This has 
not been doubted since Lehigh Valleg R. Co. v. United States, 
243 U.S. 444, in which Mr. Justice Holmes said (p. 445): 

“As toward the railroad, George W. Sheldon & Com¬ 
pany [a forwarder] is consignor and consignee and 
although it may be in no case the owner, that does not 
concern the appellant. Upon the admitted facts there 
can be no doubt, and it is not denied that it is to all 
legal intents the shipper of the goods. [Citations] If 
the shipper were the owner, an allowance to him of a 
percentage upon the freight as an inducement to ship 
by that line, however honest and however justifiable on 
commercial principles, would be contrary to the Act to 
Regulate Commerce as it now stands. [Citations] 
But the above cases show that the carrier cannot in- 
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quire whether the shipper is the owner , and therefore 
the statute expresses a necessary policy when it forbids 
in universal terms refunding in any manner any por¬ 
tion of the rates specified in the published tariffs, or 
extending to ‘any shipper’ any privilege not so speci¬ 
fied. Of course it does not matter whether the allow¬ 
ance takes the form of a deduction or a cross payment. 
Any payment made by a carrier to a shipper in consid¬ 
eration of his shipping goods over the carrier’s line 
comes within the prohibiting words.” (Italics added). 

The present case is not affected by this Court’s decision 
in Universal Carloadng Corp. v. Railroad Retirement 
Board . 84 App. D. C. 1S8, 172 F. 2d 22, which the Govern¬ 
ment cites (Brief, p. 20) as holding that a freight forwarder 
performs “railroad-like functions”, particularly where, 
as in the case of appellant, it is owned by railroads. As ap¬ 
pears from the footnote at page 19 of our main Brief, the 
question in Universal was whether a forwarder was an em¬ 
ployer within the meaning of the Railroad Unemployment 
Insurance Act, 45 U.S.C. 351-367, which covered— 

“* * * any company which is directly or indi¬ 

rectly owned or controlled by one or more such carriers 

* * * and which operates any equipment or facility 

or performs any service (except trucking service, 
casual service, and the casual operation of equipment 
or facilities) in connection with the transportation of 

* * * property by railroad, or the receipt, delivery, 
elevation, transfer in transit, refrigeration or icing, 
storage, or handling of property transported by rail¬ 
road * * 

The Court held that the forwarder was subject to the con¬ 
trol of a railroad company and that it performed such 
“railroad-like” functions as the quoted portion of the stat¬ 
ute described. The decision has no bearing whatever upon 
the question presently under review. It held merely that the 
employees of a particular type of employer were entitled to 
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the benefits of particular legislation governing the employer- 
employee relationship. The case did not intimate that a 
forwarder is engaged in the railroad business; much less 
did it suggest that under a statute giving the Government 
concessions in return for land grants to railroads, the 
Government could secure the same concessions from other 
enterprises to which no lands or other public benefactions 
were granted. 

The Lehigh Valley case is conclusive authority that the 
services of a forwarder are not railroad services in the 
sense that a railroad may pay a forwarder for performing 
them in its behalf. In discussing the question whether the 
forwarder was entitled to an allowance from the railroad 
for the services the forwarder performed, Mr. Justice 
Holmes said (243 U. S., at p. 446): 

“The services rendered by George W. Sheldon & 
Company although in a practical sense ‘connected with 
such transportation, ’ were not connected with it as a 
necessary part of the carriage ,—were not ‘transporta¬ 
tion service,’ in the language of Union P. R. Co. v. Up¬ 
dike Grain Co., 222 IT. S. 215 * * * and, in our opin¬ 
ion, were not such services as were contemplated in the 
Act of June 29,1906, * * * 34 Stat. at L. 589 * * * 
amending § 15 of the original act. On the other hand, 
the allowance for them falls within the plain meaning of 
§ 2 of the Act of 1906, to which we referred above.” 
(Italics added). 

Although the Government contends that forwarders must 
serve it at land-grant rates while paying full tariff rates to 
the railroads, it seeks to lessen the invidium of its argument 
by suggesting (a) that “appellant could have secured the 
land-grant reductions from the railroads it used for the 
transportation of government property” (Brief, p. 19); and 
(b) that the forwarder suffers no injustice in paying tariff 
rates while collecting land-grant rates because “the freight 
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forwarder pays the railroad a lower rate than net rate to 
the Government” (Brief, p. 21). 

The contention that the freight forwarder is entitled to 
a land-grant deduction or any other form of rebate from 
the railroads is unsupported by any citation of authority in 
the Government’s Brief, and is negated specifically by 
Freight Forwarding Investigation , 229 I.C.C. 201, 218, 237, 
263, 204, as well as the Lehigh Valley decision and Chicago, 
M. St. P. (£' P. P. Co. v. Acme Fast Freight, 336 U. S. 465, 
4S0, discussed at page 30 of our main Brief. 

The claim that the forwarder suffers no “injustice” in 
collecting land-grant rates while paying commercial rates 
finds no support in the record and is based on nothing more 
substantial than officious speculation. It is true that the for¬ 
warder ships by railroad at the carload rate, and charges his 
client the somewhat higher less-than-carload rate, earning 
his profit on the spread. There is no basis, however, for the 
Government’s assumption that there would be any spread 
in the forwarder’s favor after his less-than-carload charges 
had been cut in half. The assumption that any seller can be 
paid off at 50% of his usual charges without “injustice” is 
cavalier to the point of impertinence. 

Ill 

Appellant Was Not a “User” of Land-Grant Railroads 
Within the Meaning of Any Land-Grant Acts 

Appellant cites Chicago , M., St. P. & P. R. Co. v. Acme 
Fast Freight . 336 U. S. 465, 480, for the proposition that 
“shipments carried by a railroad in freight forwarder serv¬ 
ice should be treated by the railroad as if they had been 
tendered to the railroad by the owner of the goods.” This 
is a plain misstatement of the case, which held explicitly that 
“the carrier is not concerned with questions of ownership, 
but must treat the forwarder as a shipper.” (336 U. S., at 
p. 481). 
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The italicized quotation at p. 14 of the Government’s 
brief from Lake Superior <& Miss. R. Co. v. U. S., 93 U. S. 
442, 449, is quoted out of context and has nothing to do with 
the only point decided in the case—i.e., that under the “free 
toll” type of land-grant statute, the Government is entitled 
only to the use of the roadbed as a public highway and is 
not entitled to the free use of rolling stock or locomotive 
equipment, or to free transportation service. That rail¬ 
roads are sometimes actually operated by others than their 
owners is immaterial here. A freight forwarder is in no 
sense the operator of a railroad. It deals with the railroad 
precisely as does any other shipper of merchandise in car¬ 
load lots, and not otherwise—a fact that also renders imma¬ 
terial the decision in Chicago, St. P., M. <£ Omaha R. Co. 
x. U. S.. 217 U. S. 180, which extended the land-grant obli¬ 
gations of a land-grant railroad company to a corporation 
which actually operated the railroad as a lessee of its 
trackage. The lessor-lessee relationship clearly created a 
privity of estate between the owner of the roadbed and 
the lessee-operator which cannot be found in the relation¬ 
ship between a common carrier and its shippers. 

Conclusion 

The judgment of the District Court should be reversed in 
accordance with the prayer set forth at page 33 of our 
main Brief. 

Respectfully submitted, 

Robert E. Quirk, 

Attorney for Appellant, 

Investment Building, 

Washington, D. C. 

December 9, 1953. 
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